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The doctrine of ‘‘de minemis non curat 
lex’’ was carried to the extreme in the decis- 
ion of Lawton v. Steele, by the Supreme 
Court of the United States. It was there 
held, affirming the New York Court of Ap- 
peals, to be within the police power of a State 
to enforce its legislation for the protection 
and regulations of its fisheries by enacting 
laws declaring any nets, pounds, or other de- 
vices (being articles of personal property of 
trifling value) used in violation of law to be 
public nuisances, which its game protectors 
and other persons are authorized to abate and 
summarily destroy, and such legislation is 
not within the prohibition. against depriva- 
tion of property without due process of law. 
The statute in question was an act of the 
legislature of the State of New York which 
declared as public nuisances any ‘‘net, pound 
or other device for taking or capturing fish’’ 
and which ‘‘may be abated and summarily de- 
stroyed by any person,’’ and ‘‘no action for 
damages shall lie or be maintained against 
any person for or on account of any such 
seizure and destruction.’”” Mr. Justice 
Brown who rendered the decision for the 
court, after a lengthy consideration of the 
extent of police power confesses that ‘‘it is 
not easy to draw the line between cases 
where property illegally used may be de- 
stroyed summarily and where judicial pro- 
ceedings are necessary for its condemnation. 
If the property were of great value, as, for 
instance, if it were a vessel employed for 
smuggling or other illegal purposes, it would 
be putting a dangerous power in the hands of 
a custom officer to permit him to sell or de- 
stroy it as a public nuisance, and the owner 
would have good reason to complain of such 
act as depriving him of his property without 
due process of law. But where the property 
is of trifling value, and its destruction is nec- 
essary to effect the objection of a certain 
statute, we think it is within the power of the 
legislature to order its summary abatement. 
For instance, if the legislature should pro- 
hibit the killing of figh by explosive shells, 
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and should order the cartridges so used to be 
destroyed, it would seem like belittling the 
dignity of the judiciary to require such de- 
struction to be preceded by a solemn con- 
demnation in a court of justice. The same 
remark might be made of the cards, chips, 
and dice of a gambling room.’’ The princi- 
ple invoked by the majority of the court does 
not strike Mr. Chief Justice Fuller and Mr. 
Justices Field and Brewer with favor. They 
dissent upon the ground that fishing nets are 
in themselves articles of property and entitled 
to the protection of the law, and are ‘‘un- 
willing to concede to the legislature of a State 
the power to declare them public nuisances, 
even when put to use in a manner forbidden 
by statute, and on that ground to justify their 
abatement by seizure and destruction with- 
out process, notice, or the observance of any 
judicial form.’’ They declare that the ‘‘po- 
lice power rests upon necessity and the right 
of self-protection, but private property can- 
not be arbitrarily invaded under the mere 
guise of police regulation, nor forfeited for 
the alleged violation of law by its owner, nor 
destroyed by way of penalty inflicted upon 
him, without opportunity to be heard.’’ And 
finally the dissenting judges declare through 
Mr. Chief Justice Fuller that they do not 
perceive that the difficulty which may attend 
the removal of fishing nets, ‘‘the liability te 
injury in the process, and their comparatively 
small value ordinarily, affect the principle, 
or tend to show their summary destruction to 
be reasonably essential to the suppression of 
the illegal use. Indeed. I think that that 
argument ig to be deprecated as weakening 
the importance of the preservation, without 
impairment in ever so slight a degree of con- 
stitutional guaranties.’’ 








NOTES OF RECENT DECISIONS. 


Rea. Estate Broker— Commission—In- 
TRODUCING PurcuaseR. — The Appellate 
Court of Indiana in Platt v. Johr, 36 N. E. 
Rep. 294, decide that a broker under a con- 
tract for commissions for introducing a pur- 
chaser ready and willing to buy is not entitled 
thereto for introducing a person at the time 
not ready or willing to buy, though a few 
weeks later he is introduced by another 
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broker, through whose efforts a sale is made 
to him. Reinhard, J., says: 

The answer is upon a special contract, and the re- 
spective rights and liabilities of the’ parties must be 
decided by the terms of the agreement. A real-estate 
broker may be employed simply to find a purchaser, 
either generally or upon certain terms of payment, or 
he may be requirea by the terms of his employment 
to go further, and procure from the purchaser a con- 
tract that is valid and binding between him and the 
seller. In the latter class of cases, before he can re- 
cover his commission, he must procure such a binding 
contract, unless the same is waived by the principal, 
else he will not be deemed to have completed his 
undertaking. This class of cases is, however, quite 
rare, and the general duties of the broker do not re- 
quire him to go so far. In other words, the first class 
of contracts mentioned embraces the great majority 
of the transactions out of which grows the litigation 
between real-estate brokers and their principals. In 
the present case it is not contended that the appellee 
was to secure for the appellant a contract coming 
within the latter class named. All that he engaged to 
do was to find and introduce a purchaser who was 
ready, willing, and able to buy, at some price to be 
agreed upon between the appellant and such pur- 
ebaser. The language employed in the contract is not 
capable of a narrower construction than that given to 
other and different terms ordinarily used in the mak- 
ing of this class of agreements. Whether a broker is 
to “introduce” a purchaser, or to “find” or “procure” 
one, or whether he is to do all these things combined, 
his duties remain practically the same. The words 
“find,” “procure,” “‘introduce,” are generally used 
synonymously in the making of such contracts, and, 
whether used conjunctively or disjunctively, the es- 
sential thing they require the broker to do is to secure 
a customer who is or will become a purchaser The 
logical result of this rule is that the sale must be traced 
to the introduction of the purchaser to the owner by 
the agent. Of course, if, after such introduction, and 
as a proximate result thereof, the owner makes the 
sale himself, either personally or by another agent, it 
will not exonerate such owner from the payment of 
commission to the agent who has initiated the nego- 
tiations; but, if the causal connection between the 
introducing agent and the procurement of the sale be 
broken, the first agent is not entitled to any commis- 
sion. It will not do to say that, if the agreement was 
merely to “introduce” a purchaser, the agent has 
performed his duty when he had presented to the 
owner some person who contemplates buying, without 
reference to whether a sale is afterwards made tosuch 
person or not. It would be preposterous to hold that 
in the present ease, under the terms of the contract 
found by the jury and disclosed by the evidence, the 
appellant intended to pay the appellee the sum of 
$100 for the mere luxury of forming the acquaintance 
of some person with whom the appellant might at- 
tempt to negotiate, though unsuccessfully, for the 
sale of his property. Courts know judicially that 
owners of real estate or other property do not usually 
employ brokers for any such purpose. At all events, 
according to the agreement under consideration, the 
person introduced was to be a purchaser, which means, 
we think, that he must at some time, and asa result 
of the introduction, be ready, willing, and able to buy 
the property upon terms acceptable to the owner. In 
ether words, he must be the procuring or efficient 
cause of the sale, unless, indeed, he has been prevented 
from being such by the conduct of the owner, This 





position is abundantly sustained by the authorities, 
only a few of which need be cited. Barnett v. Gluting, 
3 Ind. App. 415, 29 N. E. Rep. 154, 927; McFarland v. 
Lillard, 2 Ind. App. 160, 28 N. E. Rep. 229; Clifford v. 
Meyer, 6 Ind. App. —, 34 N. E. Rep. 23; Fisher v. Bell, 
91 Ind. 243; Stewart v. Murray, 92 Ind. 548; Lockwood 
v. Rose, 125 Ind. 588, 25 N. E. Rep. 710; Mechem, Ag. 
966; 2 Amer. & Eng. Ene. Law, 582, and authorities 
cited. The rule is well stated in the case of Sibbald 
v. Iron Co., 83 N. Y. 378, and quoted approvingly by 
our Supreme Court in Stewart v. Murray, supra, as 
follows: ‘‘Wedo not mean that the broker must of 
necessity be present and actively participate in the 
agreement of the buyer and seller when the agreement 
is actually concluded. He may just as effectually 
produce and create the agreement though absent when 
it is completed, and taking no part in the arrangement 
of its final details. But in all the cases, under 
all and varying forms of expression, the fundamental 
and correct doctrine is that the duty assumed by the 
broker is to bring the minds of the buyer and seller to 
an agreement for a sale, and the price and terms upon 
which it is to be made, and, until this is done, his right 
to commissions does not accrue.” Weare of the opin- 
ion, therefore, that if Leopold, and not the appellee, 
was the procuring cause of the sale, as the jury spec- 
ially found, and as the evidence discloses without 
material contradiction, the appellee cannot recover. 
Appellee’s counsel think that they are supported in 
their contention that, under the circumstances of this 
case, the plaintiff is entitled to recover, by the case of 
Insurance Co. y. Williams, 98 Ind. 403. We think 
otherwise. The case just cited proceeds and is deter- 
mined upon the theory that Williams initiated the 
negotiations which resulted in the sale of the com- 
pany’s property. The court holds, in effect, that the 
evidence supports this theory, and it was upon this 
hypothesis that an affirmance of the judgment of re- 
covery was adjudged. The very opposite is the effect 
of the special finding of the jury, and the uncontra- 
dicted evidence in the case before us. The case cited 
is thereforein harmony with, rather than in opposition 
to, the conclusion at which we have arrived. Judgment 
reversed, With direction to sustain appellant’s motion 
for judgment notwithstanding the verdict. 





LANDLORD AND ‘TENANT — EVICTION OF 
TenantT—RENTING TO DISREPUTABLE PERSONS. 
—The Court of Appeals of Colorado in Say 
v. Bennett, hold that a tenant may abandon 
his rooms, treating himself as evicted, where 
his landlord rents adjacent rooms to lewd 
women, knowing the purposes for whieh they 
will be used, and thereafter, on complaint as 
to their noisy and offensive conduct, takes nu 
step to remove them. ‘Thomson, J., says: 

In Dyett v. Pendleton, 8 Cow. 727, the facts, as stated 
by Crary, Senator, were that the plaintiff introduced 
into the house, certain rooms in which had been leased 
to the defendant, divers lewd women, who made a 
great deal of indecent noise and disturbance, disturb- 
ing the defendant and other persons sleeping in the 
house, bringing odium and infamy upon the house as 
a place of ill fame, and compelling the defendant, as a 
consequence of such practices, to leave the premises, 
to which he did not return. The court held that proof 
of these facts ought to have been received, because 
they tended to prove a constructive eviction, which 
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would exonorate the defendant from the payment of 
rent. This case gave rise to considerable discussion, 
and was the subject of more or Jess comment in a 
number of adjudicated cases. In Royce v. Guggen- 
heim, 106 Mass. 201, Gray, J., holding that it was un- 
necessary to rest the judgment of his court upon that 
case, remarks concerning it that it has since been con- 
sidered, even in New York, an extreme case, and 
refers to Etheridge v. Osborn, 12 Wend. 529; Ogilvie 
vy. Hull, 5 Hill, 52; Gilhooley v. Washington, 4 N. Y. 
217. Andin the opinion in De Witt v. Pierson, 112 
Mass. 8, the following occurs: ‘The case of Dyett v. 
Pendleton, 8 Cow. 727, is relied upon by the defend- 
ant. This has been called an extreme case, and it has 
been modified, if not overruled, by later decisions in 
New York; and this court declined to rest its judgment 
upon it in Royee v. Guggenheim. In Etheridge v. 
Osborn the court, referring to the case of Dyett v. Pen- 
ileton, say that it carried the doctrine of eviction to 
its extreme verge. In Ogilvie v. Hull, Nelson, C. J., 
says, speaking of the same case, that it shows only an 
application of the doctrine of eviction to an extreme 
case; and the court, in Gilhooley v. Washington, say 
that it has been regarded as an extreme case. These 
criticisms, if they may be so called, are certainly not 
very severe, and would hardly seem to justify the 
language of the Massachusetts court. Butin the later 
New York eases the doctrine of Dyett vy. Pendleton 
has met with distinct and unqualified approval. Cohen 
v. Dupont, 1 Sanf. 260; Edgerton v. Page, 20 N. Y. 
281; Insurance Co. v, Sherman, 46 N. Y. 370. In Ed- 
verton v. Page, Grover, J., delivering the opinion of 
the court, says: ‘*Whether this eviction must be actual, 
by the forcible removal of the tenant by the landlord 
from the demised premises or a portion thereof, was 
not settled in this State until the case of Dyett v. 
Pendleton. In that case the principle was established 
by the court for the correction of errors that when the 
lessor created a nuisance in the vicinity of the demised 
premises, or was guilty of acts that precluded the 
tenant from the beneficial enjoyment of the premises, 
in consequence of which the tenant abandoned the 
possession before the rent became due, the lessor’s 
action for the recovery of rent was barred, although 
the lessor had not forcibly turned the tenant out of 
possession. Ever since that case this has been con- 
sidered asa settled rule of law, binding upon all the 
courts of this State. Such act of the lessor, accompan- 
ied by an abandonment of possession by the lessee, is 
deemed a virtual expulsion of the tenant, and, equally 
with an actual expulsion, bars the recovery of rent 
The reason of the rule is that the tenant has been de- 
prived of the enjoyment of the demised premises by 
the wrongful act of the landlord, ~ad thus the consid- 
eration of his agreement to pay the rent has failed.” 
See, also, Leadbeater v. Roth, 25 Il]. 587; Jackson v. 
Eddy,12 Mo. 209. In the latter case, the court, approving 
the decision in Dyett v. Pendleton, say: ‘*The consid- 
eration of the lessee’s undertaking to pay rent is the 
quiet, peaceable, and indisputable possession of the 
premises leased, and is in its nature a condition prec- 
edent tothe payment of rent. If the lessor by any 
wrongful act disturbs the possession which he should 
protect and defend, he thereby forfeits his right, and 
the lessee may abandon the premises leased, and 
thereby exonerate himself from liability to pay rent.” 
The principal case is also cited with approval in 
Dougherty v. Seymour, 16 Colo. 289, 26 Pac. Rep. 823. 
In neither of the two Massachusetts cases to which we 
have referred, although they both question the au- 
thority of Dyett v. Pendleton, is any different princi- 
ple stated. In both it is held that to constitute an 





eviction which would have the effect of suspending 
rent, actual ouster is not necessary; but that any act 
done by the landlord with the intention and effect of 
depriving the tenant of the enjoyment of the premises, 
to which he yields, and abandons possession, may be 
treated as an eviction. The facts in each of these 
cases were so essentially different from those in Dyett 
v. Pendleton, that the latter case was inapplicable; 
and in De Witt v. Pierson, Endicott, J., continuing 
his reference to that case, says: ‘But that case was 
decided upon a very different state of facts, and con- 
tained many elements to constitute an eviction which 
are wanting in the case at bar. The defendant there, 
under a lease for years, had been in more than a year, 
when the plaintiff, who occupied adjoining rooms 
under the same roof, himself created the disturbance 
and nuisance complained of, and the tenantgvithin a 
month abandon histenement. The intent to evict and 
actual abandonment might well have been found, but 
to hold that there was an eviction here would be to go 
far beyond that decision.” It will be observed that 
in this case the intention of the landlord to evict the 
tenant is made an element of the acts done, determin- 
ative of their character; but we think the meaning of 
this is sufficiently explained in Royce v. Guggenheim. 
A distinction is there made between an act which the 
lessor might lawfully do upon his adjoining property, 
the effect of which might be to diminish the tenant’s 
beneficial enjoyment of that occupied by him, and an 
act which is in violation of law. In the former case 
the act must have been done with the intention of ex- 
pelling the tenant; but it was also held, even where 
the act complained of was lawful, that if its necessary 
effect was to change the character and beneficial en- 
joyment of the demised premises, the landlord would 
be responsible for the result of the act without further 
proof of unlawful intent. In the kind of proof re- 
quired there is, and must, in the nature of things, be, 
a clear distinction between an unlawful act and a 
lawful act done with unlawful intent; and, where the 
act constituting the eviction is in itself unlawful, proof 
of the act is sufficient, because the wrongdoer is pre- 
sumed to intend the consequences of his acts. Know- 
ingly leasing premises for immoral purposes is unlaw 
ful. Dougherty v. Seymour, supra. In this case the 
evidence seems to establish that, while the defendant 
was in the occupancy of the premises under his lease, 
lewd women, who had previously been expelled from 
the building by the plaintiffs on account of their 
character and conduct, were reintroduced, and again 
occupied the rooms above him; that the plaintiffs 
knew, or ought to have known, that these rooms were 
to be used by them for the purposes of prostitution; 
and that, upon being made acquainted with the fact 
that their conduct was so boisterous and offensive that 
the peace and quiet of the defendant and his family 
were destroyed, and the building made disreputable 
and infamous, no steps were taken for their removal. 
The existence of these facts would justify the defend- 
ant in regarding himself as evicted, and in abandoning 
the premises; and the finding of their existence by a 
jury, or by the court sitting asa jury, would require 
judgment to be given for the defendant. Wherea 
tenant has been driven from his tenement by the per- 
secution of persons unlawfully placed in juxtaposition 
to him by his landlord, the landlord can claim no rent 
for the time the tenant is out of possession. His own 
unlawful act is a sufficient answer to his demand. In 
its findings the court below manifestly disregarded 
the evidence, and it is assumed that no question in the 


case was considered by it. Let the judgment be re- 
versed. 
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GARNISHMENT—City OrFiceRs—MUNICIPAL 
Po.ice.—It is decided by the Supreme Court 
of Georgia in Connolly v. Thurber-Whyland 
Co., 18S. E. Rep. 1004, that for reasons of 
public policy, neither the chief nor any mem- 
ber of the municipal police of a city or town 
is subject to garnishment for effects which 
come to his hands by color of his official au- 
thority and without the consent of the owner 
whether he obtains them lawfully or unlaw- 
fully. Lumpkin, J., says: 

It can scarcely be doubted that, where one charged 
with drynkenness and disorderly conduct is arrested 
by a policeman ina city, it is the duty of the officer, 
if the prisoner is so intoxicated as to be incapable of 
properly caring for money or other valuables on his 
person, to take possession of the same, for safe-keep- 
ing, and for the purpose of restoring them to the 
owner upon or before his discharge from custody. 
This duty might also devolve upon the arresting ofli- 
cer, in some cases, when the prisoner was not intox- 
icated, as, for instance, when he was about to be con- 
fine among other prisoners who might steal from 
him the articles in question. In the view we take of 
the law applicable to the case before us, however, it 
is entirely immaterial whether Cooper was or was not 
intoxicated, or whether he was deprived of his money 
and other valuables lawfully or unlawfully. In 
neither event was the oflicer who first took possession 
of the property, or his superior officer, to whom it 
was afterwards delivered, liable to the process of gar- 
nishment at the instance of Cooper’s creditors. Ina 
ease of this kind, the property isin custodia legis; 
and it is contrary to public policy that an officer of a 
court or of a municipal corporation be subjected to 
the process of garnishment, under such circumstances. 
See Kneel. Attachm.§ 410; Mechm Pub. Off. §§ 875, 
876; Drake, Attachm. (7th Ed.) § 5094. The doctrine 
laid down by these text writers is supported by Mor- 
ris v. Penniman, 14 Gray, 220; Bank v. McLeod, 65 
Iowa, 665, 19 N. W. Rep. 329, and 22 N. W. Rep. 919; 
Robinson v. Howard, 7 Cush. 257. And the same 
conclusion is announced in8 Am. & Eng. Enc. Law, 
1182-1135, under the title ‘‘Garnishment.” The rea- 
son for the rule is that public corporations are created 
for the public benefit, and public policy demands 
that such bodies and their officers should not be sub- 
jected to such interruptions, inconvenience, and de- 
lay as would prevent that prompt and efficient dis- 
charge of official duties so necessary to the public 
welfare. In this connection, attention is called to the 
apt and appropriate language of Chief Justice Bleck- 
ley in Born y. Williams, 81 Ga. 798, 7S. E. Rep. 868. 
Avery strong case in point is that of Davies v. Gal- 
lagher, defendant, and Cassidy, garnishee, reported 
in 17 Phila. 229. We have not quoted from any of the 
authorities above cited, put any one who will take the 
pains to examine them cannot fail to be convinced 
that our judgment in the case at bar is correct. Be- 
sides the authorities above mentioned, many others 
to the same effect could doubtless be found. Exemp- 
tion from the process of garnishment is not for the 
benefit of the officer, but for the benefit and protec- 
tion ofthe public, whose interest it is that he shall 
not be subjected to the necessity of leaving his post of 
duty to answer ina proceeding in which he has no 
official concern. The present case affords a striking 
illustration of the necessity of a rule of this kind. It 








is obvious, without elaboration, that to attend to the 
numerous lawsuits now pending against Connolly, 
the chief of police, must necessarily require a very 
large portion of his time and attention, which should 
be devoted to the public service; and, if he were 
liable to garnishment in every case of this kind which 
might arise, itis easy to perceive that he would be 
subjected to constant danger of heavy personal loss, 
or else be forced to seriously neglect his official duties. 
The former would be a great hardship upon him, and 
the latter a serious and entirely unwarrantied hard- 
ship upon the public. The policy of the law forbids 
that either of these things should accur. It will be 
observed we have not touched upon the question as 
to whether or not a policeman would be liable to the 
process of garnishment in a case where a prisoner 
voluntarily deposited with him money or other val- 
uables for safe-keeping. Noris it necessary, in the 
present case, to decide this question. It distinctly 
appears that Cooper’s property was taken from his 
possession without his consent, and that the taking of 
the same by the officer was under color of his official 
authority. 





Divorce—Wnuat Constitutes DEsERTION. 
—In Watson v. Watson, 28 Atl. Rep. 467, 
recently decided by the Court of Chancery 
of New Jersey, it was held that desertion, as 
a statutory ground for divorce, was not es- 
tablished by the mere withdrawal of a wife 
from her husband’s bed, where they contin- 
ued to appear together at the table of the 
boarding house at which they lived, and con- 
sulted indirectly as to the needs and comforts 
of their children at school, the wife caring 
for their rooms and linen, while the husband 
supplied her with money and paid her board. 
The court said: 


The question is presented whether the withdrawal! 
of a wife from sexual intercourse with her husband, 
assuming that there was no just cause for the with- 
drawal, alone constitutes ‘desertion’? within the 
meaning of the statute. A single word as to a sugges- 
tion of acquiescence on the part of the petitioner. It 
does not appear that he, with determined earnestness, 
ever sought the restoration of his marital rights. He 
appears rather to have submitted to the position in 
which his wife’s determination placed him, acting as 
one who, for cause, acquiesces in the justness of a de- 
cision against him, basing whatever feeble effort he 
may have made in that direction upon consideration 
for their children. Upon her part,on the contrary, 
the attitude appears to be one of distress, and yet, 
filled with consciousness of power which the right 
gives, she fearlessly demands her support from him. 
I think however that this appearance of acquiescence 
of the husband rests too largely upon inference and 
conjecture to be made the basis of a decision. I prefer 
to assume that there was no acquiescence, and to 
meet the question first stated, I have read with in- 
terest the elaborate argument of Mr. Bishop, in his 
work on Marriage, Divorce and Separation (vol. 2, § 
1676 et seq.), in favor of an affirmative answer to this 
question as the “‘better opinion,” but Iam anwilling 
to accept it as the true construction of our statute. 
The word “desertion,” I think, is used in the sense of 
“abandon,” to the extent that the deserted party 
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must be deprived of all real companionship and every 
substantial duty which the other owes to him or her. 
It would I think degrade the marriage relation to hold 
that itis abandoned when sexual intercourse only 
ceases. The lawfulness of that intercourse is perhaps 
a prominent and distinguishing feature of married 
life, but itis not the sum and allof it. The higher 
sentimentand duty of unity of life, interest, sympathy, 
and companionship have an important place in it, and 
the thousand ministrations to the physical comforts 
of the twain, by each in his or her sphere, in consid- 
eration of the marriage obligation, and without cease- 
less thought of pecuniary recompense, fills it up. 
These latter factors may possibly, to some extent, 
exist in other relations of life, but not in completeness. 
They are all necessary tothe perfect marriage relation. 
My opinion is that our statute means that divorce may 
be had when substantially all of these duties and 
amenities shall have been abandoned by the guilty 
party, wilfully, continuedly and obstinately, for two 
years, and not until then. In other words, the deser- 
tion must be complete, not partial; and, when the 
party accused remains in discharge of any duties 
which rise in value above mere pretense and form, 
the desertion, which the statute contemplates does 
not exist. This I understand to be the meaning ac- 
corded to the word “‘desertion” in the statute of Mas- 
sachusetts. Southwick v. Southwick, 97 Mass. 327; 
Magrath v. Magrath, 103 Jd. 577; Cowles v. Cowles, 
112 Jd. 298. In the present case, I find that, within 
two years prior to the filing of the bill, the defendant 
did remain with her husband, in the discharge of, at 
least, a substantial portion of her duty to him. 





Monicieat CorporRaTion—ELectric LIGHT 
FRANCHISE.—The Supreme Court of Iowa 
hold, among other things, in City of Keokuk 
v. Ft. Wayne Electric Light Co., 57 N. W. 
Rep. 689, that a municipal ordinance grant- 
ing a franchise to occupy the city street with 
poles and wires for the distribution of elec- 
tric light and power is within Code § 471, 
which requires ordinances authorizing the 
erection of electric light and gas plants to be 
submitted to a vote of the people, and the 
fact that an electric light company has partly 
complied with its contract to furnish a city 
with a specified number of arc lights does not 
prevent it from setting up the invalidity of 
the contract when sued forits breach thereof, 
where the city made no payment for electric 
lights in excess of the service actually ren- 
dered. Kinne, J., dissents. The court says: 

It is a conceded fact that no vote of the people of 
the City of Keokuk was at any time taken upon the 
question of the establishment of an electric-light plant 
by the Gate City Company nor by the Badger Cem- 
pany. It was held by this court, in the case of Hanson 
vy. Hunter (Iowa), 48 N. W. Rep 1005, that an ordi- 
nance of acity granting a franchise to erect an elec- 
triec-light plant in the city, and to occupy streets with 
poles and wires, was void, because it was not author- 
ized by a vote of the people. A petition for rehear- 
ing was allowed in that case, and after most able and 


exhaustive arguments of counsel, and a full recon- 
sideration of the question, the petition for rehéaring 








was overruled, and the original ovinion adhered to. 


53 N. W. Rep. 84. Counsel for appellant contends 
that the decision in Hanson’s Case should be over- 
ruled. We discover no grounds upon which such a 
proposition ought to be entertained. It is claimed, 
however, with great confidence, that the cited case is 
not applicable to the facts in the case at bar. The 
proposition of counsel is that the contract in the case 
at bar isan executed contract, and that it would be 
unjust to allow the defendant to retain the fruits of 
the contract, and at the same time claim that the con- 
tract is void. But the plaintiff made no payment for 
the electric lights in excess of the service rendered; it 
incurred no liability in advance for the lights which 
were furnished. The ground upon whichit claims 
damages is that it has and will be compelled to pay 
eight dollars per light per annum more than it would 
have been required to pay the defendant if it had 
erected and maintained 125 lights for five years; and 
the court adopted that basis in ascertaining the meas- 
ure of damages. It will be seen thatitis a mistake 
to designate the contract as executed. An executed 
contract is ‘one which has been fulfilled,—one which 
has been wholly performed; as, when A and B agree 
to exchange horses, and do so immediately,” (2 Bl. 
Comm. 443); ‘‘one in which both parties have done 
all that they are required to do,” (Bouv. Law Dict.) 
This is the strict technical definition of an executed 
contract. An executory contract is “one in which 
some future act is to be done; as, where on agreement 
is made to build a house in six months, or to do any 
act ata future day.” Jd. It is perhaps not an im- 
portant question as to what the contract in this case 
may be named. Counsel for appellant, in support of 
the claim that the defendant cannot avail itself of the 
invalidity of the contract, cites Ang. & A. Corp. 240, 
and calls special attention to the following language: 
“The courts of New York have gone very far in en- 
forcing contracts made by corporations, although 
they are not justified by their charters; and the law 
in that State now appears to be that such a contract, 
which is purely executory on both sides, and where 
no wrong willbe done ifthe parties are left in their 
previous situativn, should not be enforced, but that 
the executed dealings of corporations. must be allowed 
to stand for an‘lagainst both parties, when the plain- 
est rules of good faith so require.’”? The following 
extract from Sedg. St. & Const. Law, 73, is also set out 
in argument: “It must be further borne in mind 
that the invalidity of contracts made in violation of 
statutes is subject to the equitable exceptions that 
although a corporation, in making a contract, acts in 
disagreement with its charters where it is a simple 
question of capacity or authority to contract, arising 
either on a question of regularity of organization or 
of power conferred by the charter a party who has 
had the benefit of the agreement cannot be permitted, 
in an action founded on it, to question its validity. It 
would be in the highest degree inequitable and un- 
just to permit the defendant to repudiate a contract, 
the fruits of which he retains. And the principle of 
this exception has been extended to other cases. So, 
a person who has borrowed money of a savings in- 
stitution upon his promissory note, secured by a 
pledge of bank stock, is not entitled to an injunction 
to prevent the prosecution of the note, upon the 
ground that the savings bank was prohibited by its 
charter from making loans of that description.” It 
appears tousto be quite clear that the facts in this 
case do not bring it within the rule announced in these 


extracts from the learned authors. It is true, there 
are a large number of cases to be found supporting the 
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rule. It is founded on the plainest principles 
of justice. No court has ever decided that a 
corporation may borrow money; and keep it 
because it was forbidden by its charter to borrow 
money. If the plaintiffin this case had paid the de- 
fendant in advance for the electric-light service, and 
had brought an action for damages, the case would be 
within the rule laid down in the text books above 
cited. No one would contend that the defendant 
could avail itself of the invalidity of the contract to 
enable it to retain that which it never earned, and 
thus violate the plainest rules of good faith. The 
evidence in this case tends tg show that it was worth 
more than $60 per annum to maintain are lights in the 
city of Keokuk. The defendant declined to continue 
furnishing lights at that sum. The city made a con- 
tract with Hubinger for 125 lights at #68a year, and 
the case was tried upon the theory that they were 
worth that sum. ‘The plaintiff had forfeited the 3500 
deposit, and had not paid anything in excess of $60 
for each light furnished. It made its contract with 
Hubinger, and brought this suit before the time ex- 
pired in which defendant was to furnish the additional 
lights. Wethinkit isin no position to demand any 
further damages than those already received. The 
demand that the defendant should have continued to 
furnish ligbts at a loss for five years, and be liable at 
any time to have its compensation for the lights cut 
off at the suit of any tax payer, as was done in Han- 
son v. Hunter, supra, is not demanded by any equi- 
table consideration which we are able to discover. 
The cases cited by counsel are, as we have said, founded 
on entirely different facts, and involve a principle in 
no wise applicable to the facts of this case. The 
judgment of the district court is reversed. 








COVENANTS OF WARRANTY. 


I. Distinctive Characteristics.—The early 
settlers in this country brought with them the 
covenants for title that were then coming into 
use in England and also the old form of war- 
ranty which had not been yet entirely aban- 
doned, both of which are to be found in 
the early conveyances in this country, and 
have come down together to our time. The 
covenant of warranty in its original form was 
introdueed into England at the time of the 
conquest, and disappeared after the passage 
of the statute of uses which introduced con- 
veyances, and dispensed with livery of seisin, 
and thus rendered the covenant of warranty 
inappropriate to such modes of assurance. 
These old deeds contained covenants of title 
as used in England at the time, with clauses 
of warranty, with or without words of cove- 
nant which later became. more general, and 
now are almost universal. There have been 
different opinions as to the American doc- 
trine of covenants of warranty, some giving it 
much or all the effects of warranty at com- 





mon law, while others have thought it to be a 
covenant for quiet enjoyment, which is con- 
sidered by most text-book writers the sounder 
view.! It may be either, general, 7. e., ex- 
tending to the claims of alt persons whomso- 
ever, or special, restricted to the acts of the 
grantor and those claiming under him, or of 
any other person particularly named. Even 
when general, this covenant and that for quiet 
enjoyment are not broken by the tortious 
disturbances, unless so expressed, of a stran- 
ger, because it secures the enjoyment against 
lawful interruption only, although. the word 
lawful be not contained in the covenant; but 
even when special they cover the tortious 
acts, other than mere trespasses,’ of the cov- 
enantor himself, or the tortious acts of any 
other person specially named. It is an as- 
surance of the grantor of an estate that the 
grantee shall enjoy the same without inter- 
ruption, by virtue of a paramount title,® and 
goes to the title as well as to the possession.‘ 
It is a personal covenant,’ and runs with the 
land.° In America, an agreement to convey 
by ‘‘warranty deed,’’ or other equivalent 
language, usually means that the deed shall 
contain a covenant of warranty against the 
acts or claims of all persons.’ Although the 
words ‘‘warrant and forever defend’’ were 
those generally inserted in a warranty, yet 
the word defend added no additional force,* 
and apart from the word ‘‘warrant’’ the cov- 
enant could seem to be no more than an en- 
gagement that it should bar the covenantor 
and his heirs from ever claiming the estate, 
and that he and they should undertake to de- 


1 Rawle on Covenants for Title, p. 213; Athens v. 
Nole, 25 Ill. 178. Bostwick v. Williams, 386 Ill. 70; 
Caldwell vy. Kirkpatrick, 6 Ala. 62; Reed v. Hatch, 55 
N. H. 336; Stewart v. West, 14 Pa. 336; Emerson v. 
Proprietors, 1 Mass. 464; Fowler vy. Poling, 2 Barb. 
(N. Y.) 303; 6 Barb. (N. Y.) 169. 

2 Cresse v. Young, 2 Show. 425; Lloyd vy. Tonkies, 1 
T. R. 671; Wotton v. Hile, 2 Saund. 180 N.; Avery v. 
Dougherty, 102 Ind. 443; O’Keefe v. Kennedy, 3 
Cush. ( Mass.) 325. 

3 Moore y. Lanham, 3 Hill (S. C.), 304; Rindskopf v. 
Farmers’ Loan & Trust Co., 58 Barb. (N. Y.) 36. 

4 Fowler v. Poling, 6 Barb. (N. Y.) 170; Patton v. 
Kennedy, 1 A. K. Marsh. (Ky.) 389; Williams v. 
Wetherbee, 1 Aik. (Vt.) 233; Blanchard v. Brooks, 12 
Pick. (Mass.) 57; Brown v. Jackson, 16 U. S. 449. 

5 Townshend v. Morris, 6 Cow. (N. Y.) 126; Cole v. 
Raymond, 9 Gray (Mass.), 217. 

6 Rindskopf v. Farmers’ Loan Co., 58 Barb. (N. Y.) 
36; Suydam v. Jones, 10 Wend. (N. Y.) 180; Wead v. 
Larkin, 54 Ill. 489. 

% Anderson’s Dictionary of Law, p. 1105. 

8 Rawle on Covenants, p. 217. 

















Vou. 38 


CENTRAL LAW JOURNAL. 


407 








fend it when assailed by paramount title ;° 
this covenant has been held in some States to 
contain within itself all the other covenants for 
title, and the statutory warranty for a deed 
in fee is so construed in Iowa,!° and the form 
of covenant of general warranty contained in 
short form of leases as provided by statute in 
South Carolina has been construed in the 
same way.!! The covenant of warranty is 
the only one used in deeds of conveyance in 
fee simple in many States where this view has 
not been taken. This doctrine has been de- 
nied ” but has been sustained in the east- 
ern States in cases which are closely anal- 
ogous to it—thus covenant will lie for an 
eviction by legal process under a prior mort- 
gage,” or for the existence of an easement or 
right of way over the premises,’ but not for 
the opening of a highway over the land con- 
veyed in the exercise of eminent domain.” 

Il. What Constitutes a Breach.—To con- 
stitute an ‘‘actual eviction’’ suffieient to 
break this covenant the adverse title must be 
actually paramount at the time of the convey- 
ance® and it must be hostilely asserted,” 
but it is not essential that there be any phys- 
ical expulsion of the covenantee. The rule 
is thus stated in Beebe v. Swartwout, 8 Ill. 
182: ‘‘It was held in 7th Wendell, 281, that 
it is not sufficient evidence of a breach of 
covenant of quiet enjoyment that the coven- 
antee had been sued and recovery had against 
him in trespass by a third party claiming 
the land, unless the plaintiff avers and proves 
that such person, before or at the date of the 
covenant, had lawful title, and by virtue 
thereof entered and arrested the plaintiff. 
This rule that it requires disturbance and 
lawful title to constitute a breach of this 

* Stewart v. West, 2 Harris (Pa.), 338; Rindskopf v. 
Farmers’ Loan & Trust Co., 58 Barb. (N. Y.) 49. 

” Funk vy. Cresswell, 5 Lowa, 62. 

1 Jeter v. Glenn, 9 Rich. (S. C.) 374; Evans v. Me- 
Lucas, 12 S. C. 62. 

12 Bostwick v. Williams, 36 Ill. 70. 

13 White v. Whitney, 3 Mete. (Mass.) 81, 89; Tufts v. 
Adams, 8 Pick. (Mass.) 547: Furnas v. Durgan, 119 
Mass. 500. 

lt Haynes v. Young, 36 Me. 557; 
Vt. 310. 

1 Dobbin v. Brown, 12 Pa. 75; Spader v. N. Y. El. 
R. R., 3 Abb. (N.Y.) Pr. N. C. 467. 

} Beebe v. Swartwout, 8 II]. 188; Moore y. Vail, 17 
Il]. 185; Rindskopf v. Farmers’ Loan Co., 58 Barb. (N. 
Y.) 49; Jenkins v. Hopkins, 8 Pick. (Mass.) 350; 
Phelps v. Sawyer 1 Aik. (Vt.) 157. 

7 Shelton vy. Lease, 10 Mo. 482; Wilson v. Irish, 62 
Towa, 260; Axtell vy. Chase, 83 Ind. 546. 


tuss v. Steele, 40 





covenant, is well supported by decisions in 
other States besides New York. 17 Mass. 
589-90. To paramount title provided he can 
establish it he may peaceably and voluntarily 
yield, but he cannot be permitted to abandon 
the premises or buy an outstanding claim 
where a mere claim is set up by another. 2 
Saund. 18la, note 10, 4 Mass. 352.’’ There 
must be an actual or constructive eviction of 
the whole or a part of the premises,’* but it is 
held in South Carolina that the covenant is 
broken by the existence of a paramount title 
in a third person without either actual or 
constructive eviction. A grantee may volun- 
tarily yield the possession upon demand of 
the owner of the paramount title,!® but he 
does so at his own peril, and in a subsequent 
action on a covenant the burden of proof is 
on him to show that the title to which he 
yielded was really the paramount title.”? In 
McGary v. Hastings, 39 Cal. 366, the court 
says: ‘‘The true rule deducible from recent 
cases is that the covenant is broken whenever 
there has been an involuntary loss of posses- 
sion by reason of the hostile assertion of an 
irresistible paramount title. Nor is it neces- 
sary that the paramount title should have 
been established by judgment before the 
covenantee will be authorized tosurrender the 
possession.’’ Under the covenant of warranty 
it has been held that a final recovery in eject- 
ment is a breach ;” that eviction in such a 
case is synonymous with ouster,” and that a 
judgment in ejectment is not a breach,” but 
a judgment in ejectment is also held to be a 
breach without actual eviction ;* for an evic- 
tion is Complete when a constructive dispos- 
session has taken place,” and the weight of 
authority sustains this latter view. When 


Is Beebe v. Swartwout, 8 Ill. 179; Funk v. Cress- 
well, 5 Iowa, 88; Mott v. Palmer, 1 N. Y. 564. 

19 Claycomb v. Munger, 51 I]. 376; Brandt v. Foster, 
5 Iowa, 297; Booker v. Bell, 3 Bibb (Ky.), 178; MeGary 
v. Hastings, 39 Cal. 360; Donnelly v. Thompson, 10 Me. 
170. 

20 Claycomb v. Munger, 51 Ill. 3877; Crance v. Col- 
lenbaugh, 47 Ind. 256; Ryerson v. Chapman, 66 Me. 
557. 

21 Williams v. Wetherbee, 1 Aik. (Vt.) 233. 

22 Hamilton v. Cutts, 4 Mass. 352. 

23 2 Hill, 384; 5 Harr. & J. 414; 3 Bibb (Ky.), 174; 
cited in Fowler v. Poling, 6 Barb. (N. Y.) 171. 

24 Hannah v. Henderson, 4 Ind. 174; Norton v. 
Jackson, 5 Cal. 263; Cummings v. Kennedy, 3 Litt. 
(Ky.) 118; Loughran v. Ross, 45 N. H. 792; Cowdrey 
v. Corb, 44 N. Y. 3882: King v. Kerr, 5 Ohio, 158. : 

2 Jones v. Warner, 81 Ill, 346; Kans. Pac. R. R. Co. 
yv. Dunneger, 19 Kan. 5389; MeGary v. Hasting, 39 Cal. 
360. 
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the lessor enters it is clear that he exposes 
himself to an action on his covenant, alghough 
he enters wrongfully, notwithstanding the 
covenant provides against lawful eviction’ 
only.% Still a mere entry, though wrongful 
and unlawful, will not constitute a breach of 
covenant. It is neeessary that something 
more than an entry and injury be shown, for 
these are the elements of trespass, it must be 
shown that the entry was an assertion of right 
or title; in other words, was in the nature of 
a total or, partial eviction.” In New Jersey,” 
it has been held that there must be a disturb- 
ance, or deprivation, or cessation of the pos- 
session by the prosecution and operation of 
legal measures ; while in South Carolina,” an 
action may be sustained on the covenant of 
warranty, before eviction, by showing a par- 
amount title. In New York,” the rule is that 
there must be an actual disturbance of the 
possession, and that where the covenantee is 
actually out of possession, either by due pro- 
cess of law, or by entry of the lawful owner, 
or by surrender to one having paramount 
title, there is an eviction, the covenant is 
broken, and an action will lie. 

Ill. Liability of the Covenantor.—It is 
proposed under this subdivision to consider 
that interesting class of cases in which there 
has been a breach of a covenant of general 
warranty made by two or more covenantors 
in a conveyance as tenants in common by 
reason of the failure of title as to one and a 
consequent eviction from that portion of the 
property conveyed, through the enforcement 
of an equitable lien, of which neither the 
vendee nor the other cotenant had actual or 
constructive notice, and the endeavor to fix 
the liability on both cotenants. As these 
cases are ruled by the construction of each 
instrument it is only practicable to state the 
general rules governing such cases which are 
to be applied to the circumstances of the 
particular case. The liability upon an ex- 
press covenant, as also the benefit of it, is 
joint or several according as the language 
used may indicate. Where an obligation is 
created by two or more it is usually pre- 
sumed to be joint.*! If there are two or more 


26 Avery y. Dougherty, 102 Ind. 447. 

27 2 Platt on Leases, 314. 

23 Stewart v. Drake, 4 Halst. 141. 

29 Biggers v. Bradley, 1 McCord, 500. 

30 Fowler v. Poling, 6 Barb. (N. Y.) 169. 

31 Carleton v. Tyler, 16 Me. 392; Comings v. Little, 





covenantors, they may bind themselves 
jointly or severally, or both jointly and sev- 
erally, in other words, the liability of the 
covenant may be either joint or several, or 
both joint and several, and if there are two 
or more covenantees the covenant may be en- 
tered into with them jointly or severally or 
both jointly and severally; but in this case, 
however the covenant be framed, it cannot 
inure to the benefit of the covenantees both 
jointly and severally.” Where a liability is 
created by covenant the liability will be con- 
strued as joint, or joint and several, or sev- 
eral, according to the express words, but 
where several covenantors covenant, each as 
to his own acts and defaults only, the effect 
is the same as if he had executed a separate 
deed on the same parchment, where they 
are unambiguous, but where they are ambig- 
uous, the liability will depend on the interest 
of the covenantors in the property, or other 
circumstances of the parties; thus, where a 
joint covenant was given by continuing part- 
ners to a retiring partner for indemnity,* or 
to pay specified sums to him,® a lease to 
partners for a house in which they carried on 
their business containing joint covenants by 
them, were construed to create a joint lia- 
bility by the express words. A covenant for 
themselves and either of them creates a joint 
and several liability,” as also did ‘‘For them- 
selves and every of them.’’* In Keight- 
ley v. Watson, 3 Ex. 721, the court said ‘‘If 
a covenant be so constructed as to be am- 
biguous, that is, so as to serve either the one 
view or the other, then it will be joint, if the 
interest be joint, and it will be several if the 
interest be several. Onthe other hand, if it be 
in its terms unmistakably joint, then.though 
the interest be several, all the parties must 
be joined in the action. Soif the covenant 
be made clearly several, the action must be 
several, though the interest be joint. Itisa 
a question of construction.’’ In an agree- 
ment under seal by tenants in common to sell 
land, in which was a covenant by the pur- 
chasers ‘‘with the vendors and each of them 
24 Pick ( Mass.) 266; Donahoe v. Emery, 9 Metc. ( Mass.) 
67; Field v. Squires, Deady, (U. S.) 366. 

82 Elphinston on Interpertation of Deeds, * p. 434. 

38 Matthewson’s Case, 5 Rep. 23 (a). 

34 Summer v. Powell, 2 Mer. 30. 

% Wilmer v. Curry, 2 De G. & Sm. 347. 

36 Clark v. Bickers, 14 Sim. 639. 


37 Enys v. Donnithorne, 2 Burr. 1190. 
33 May v. Woodward, Freem. K. B. 248. 
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their and each of their executors, etc.,’’ it 
was held that the interest of the covenantees 
being several, the covenant was several.® In 
Comings v. Little, 24 Pick. (Mass.) 266, 
there was a conveyance by one Frye to Hil- 
liard, one of the defendants, of an undivided 
one-half of an acre of land, included in the 
parcel conveyed to the plaintiff by the de- 
fendant, and Hilliard mortgaged the same to 
Frye to secure the payment of two promis- 
sory notes, and the mortgage contained a 
condition that Hilliard should indemnify 
Frye against a liability which he was under 
to one Davis which was an incumbrance on 
the property at the time of the conveyance 
by defendants to plaintiffs. Subsequently 
defendants by their warranty deed conveyed 
to plaintiff in the usual form that they were 
seised in fee of the premises. The court 
said: ‘‘Where two persons covenant jointly 
with another, a joint action lies for the cov- 
enantee on the breach of the covenant by 
one of the covenantors only; because they 
are sureties for each other for the due _ per- 
formance of the covenant.’’ In Sharp v. 
Conkling, 16 Vt. 355, the defendant bought 
of the plaintiffs the right to use the waters of 
a certain stream and covenanted to divert it 
from its former channel by a certain time, 
and carry it across the land of Sharp without 
injury to it by leaching or running into the 
same. The question before the court was 
whether the plaintiff could sustain the action 
in his own name, or whether he must join all 
the parties of the same part. The court said: 
‘The rule is, I apprehend, the same in re- 
gard te covenantors—as to whether they are 
jointly or severally liable, or in both forms— 
that it is as toall contracts. It depends alto- 
gether upon the form of the contract. Doubt- 
less, in regard to the liability of the covenant- 
ors, much in many cases, may depend 
on construction, and this construction, 
as to covenantors may be affected by 
considerations similar to those which 
influence the construction of covenants 
in regard to the liability of covenantees. 
Donahoe v. Emery, 9 Metc. (Mass.) 67, was 
an action on a covenant for quiet enjoyment, 
and that the premises were free from in- 
cumbrance. The plaintiff was evicted from 
the premises by virtue of a prior mortgage 
made jointly with one Denton, with whom at 


38 James v. Emery, 8 Taunt. 245. 








that time Havelin, whose interest was con- 
veyed to the plaintiff by the guardian of his 
minor children, owned the estate in common. 


The court said: ‘‘The question of whether 
a coverant is joint or several, must be con- 
strued by the rules of construction, as estab- 
lished by the rules of common law found in 
the authorities. These rules are laid down 
by Platt on Covenants, Part I, ch. 3, § 2. 
Where two or more persons covenant with 
another by the words ‘‘we covenant,’’ the 
words indicate a joint covenant, and are to 
be so considered, unless from the whole con- 
tract it should appear that such was not the 
understanding of the parties. If two cove- 
nant generally for themselves, without any 
words of severance, or that they or any of 
them shall do such a thing, a joint charge is 
created.’’ In the United States it may be 
said that, as a general rule, lands are liable 
for the debts of a decedent, whether due by 
matter of record, by specialty, or simple con- 
tract. By his death, however, its quality is 
changed, and it becomes a lien upon his real 
estate, which descends to the heir, or passes 
to the devisee subject to the payment of the 
debts of the ancestor according to the laws 
of the State in which it lies.“ By the com- 
mon law, a covenantee might sue either the 
executor or the heir at his election, but this 
has been altered by statute in many States, 
and in them the liability of an heir on the 
covenant of his ancestor is a contingent one, 
depending on the inability of the covenantee 
to secure satisfaction out of the personal es- 
tate.“ ‘‘The liability of an executor, or ad- 
ministrator to the extent of assets in his 
hands, is the same whether the covenants are 
broken before or after the decedent’s death. 
Hence damages accruing before and after the 
covenantor’s death, can be recovered in the 
same action against his executor or adminis- 
trator. A covenant by two joint lessees, if 
it is joint and several, will bind the executors 
of the deceased lessee.“ On the breach of the 
covenant, occurring after the death of the 
covenantor, and the complete settlement of 
his estate, the covenantee may sue the heirs 
directly, and they will be liable to the extent 


40 Watkins v. Holman, 16 Peters (U. S.), 68, 4 
Kent’s Com. 424, 2 Hilliards Abr. 539. 

41 Rawle on Covenant for Title, p. 547. 

42 Hovey v. Newton, 11 Pick. (Mass.) 421. 
43 Enys v. Donnithorne, 2 Burroughs, 1190. 
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of the assets descended.“ An action of 
covenant lies only against the person who has 
sealed and delivered the instrument.” Where 
a deed is inter partes the party having the 
legal interest in the covenant must always 
sue, although the beneficial interest be in an- 
other. It has been held that although a 
covenant be joint and several in the terms in 
which it is expressed yet that if the interest 
and cause of action be joint, the action must 
be brought by all the covenantees; and that 
if, on the other hand the interest and cause 
of action be several, the action may be 
brought by one only ;*" where the interests are 
joint, all the parties must be joined in an 
action on the covenant. Thus where several 
covenantors bind themselves or some of them 
to pay a certain sum of money an action can- 
not be maintained against one of them. 

IV. The Measure of Damages. — As a 
general rule the measure of damage for breach 
of the covenants for seisin, for right to con- 
vey, for quiet enjoyment, and of warranty is 
the value of the land when the covenant sued 
on was made, which value is estimated by 
the consideration money named in the deed, 
with interest, but without any allowance for 
rise or fall in value since the sale, or for im- 
provement made,” except where the covenants 
are in a lease, in which the measure of dam- 
ages is the value of the unexpired term to the 
lessee, together with the costs of the action 
of ejectment, and the mesne profits recovered 
therein.” Where there is a breach as to part 
of the land, the damages must be assessed 
according to the valuation of the price of the 
part as to which title has failed, and the pro- 
portion which it bears to the price of the 
whole estate conveyed.” As a general rule 


44 Walker v. Deaver, 79 Mo. 664; Metcalfe y. Smith’s 
Heirs, 40 Mo. 572. 

4 Wilson v. Brechemin, Bright (Pa.), 445; Rock- 
ford, R. I. & St. L. R. R. v. Breckemeier, 72 Ill. 267. 

46 Barford vy. Stuckey, 2 Bro. & Bing. 838; Storer 
v. Gordon, 3 Maule & S. 308. 

47 Eccleston vy. Clipsham, Saund. 153; Janus v. 
Emery, 8 Taunt. 245; Saunders v. Johnson, 1 Saund. 
154, note. 

4 Montague v. Smith, 13 Mass. 405; Tileston y. 
Newell, 18 Mass. 406; Harrison v. Matthews, 2 Dowl. 
N. 8. Bail, 318. 

49 Brooks v. Black, 68 Miss. 161; Foote v. Burnet, 10 
Ohio, 330. 

50 Bender vy. Fromberger, 4 Dali. (Pa.) 442; Staats v. 
Ten Eyck, 3 Cai. (N. Y.) 111; Pitcher y. Livingston, 
4 Johns. (N. Y.) 1. 

51 Williams v. Burrell, 1 C. B. 402; Lock y. Furze, 
19 C. B. N. 8. 96; Dexter v. Manley, 4 Cush. Mass. 14. 

52 Leland vy. Stone, 10 Mass. 463; Cornell v. Jackson, 





the measu~e of damages for breach of the 
covenant of warranty is the value of the land 
when the covenant sued on was made, with 
interest, but without any allowance for rise 
or fall in value since the sale, or for improve- 
ments made, except where the covenants are 
in a lease, and where the improvements form 
a part of the consideration itself. But if 
the land is not of equal value all over, 
though sold at a uniform rate per acre, then 
that amount will be allowed for each acre lost, 
with interest.” The recital of the considera- 
tion is not conclusive as to the amount and 
where no consideration is named the meas- 
ure of damages must be obtained from other 
evidence as to the value of the laud.** Parol 
evidence is admitted to show that the consid- 
eration was greater than that expressed,” or 
that it was less.” In Foote v. Burnett, 10 
Ohio, 335, it was held that in an action to re- 
cover the amount paidin good faith to remove 
incumbrances, the measure of damages is the 
amount so paid, and this view is sustained in 
Delavergne v. Norris, 7 Johns. 358; Hall v. 
Dean, 13 Johns. 105; Leffingwell v. Elliot, 
10 Pick. (Mass.) 204; Brooks v. Moody, 20 
Pick. (Mass.) 474, and in none of these cases 
does it appear that the amount paid to re- 
move incumbrances exceeded the amount 
paid for the land. If the character of the 
incumbrance be such as to admit of removal, 
the plaintiff is entitled to recover the amount 
which he has fairly and reasonably paid to 
remove it.” If the covenantee purchase an 
outstanding paramount title, actually asserted, 
his damages upon the covenant for quiet en- 
joyment or warranty, are measured by the 
amount he has _paid.® 

Wilkes-Barre, Pa. GrorGe UrQuHart. 


8 Cush. (Mass.) 510; Partridge v. Hatch, 18 N. H. 494; 
Major v. Dunnivant, 25 Ill. 256; Mische v. Baughn, 52 
Ia. 528; Blanchard v. Blanchard, 48 Me. 177: Hunt 
v. Raplee, 44 Hun (N. Y.), 149; Dickens vy. Shepherd! 
Murph. (N. C.) 526. 

53 Semple v. Wharton, 68 Wis. 626. 

54 Smith v. Strong, 14 Pick. ( Mass.) 128. 

55 Dexter V. Manley, 4 Cush. (Mass.) 26; Belden vy. 
Seymour, 8 Conn. 304; Guinnotte v. Chouteau, 34 Mo. 
154. 

56 Wharton v. Gordon, 24 Ga. 535; Swafford v. 
Whipple, 3'Greene (Lowa), 267; Williamson y. Test, 24 
Ta. 139. 

57 Davis y. Lyman, 6 Conn. 255; Funk vy. Cresswell, 
5 Ia. 88. 

58 Lettingwell v. Elliot, 8 Pick. (Mass.) 457. 


os 


No. 19 | 





XUM 





nat jw tt ao & GP 











VoL. 38 





CENTRAL LAW JOURNAL. 





411 








ATTORNEY—DISBARMENT. 
IN RE BADGER. 


Supreme Court of Idaho, February 6, 1894. 


Where an attorney pursuades a person to appear in 
the United States land office and make oath to an afti- 
davit relating to desert-land entries, and to falsely per- 
sonate and represent herself to be another person, 
who bad prior thereto made a desert-land entry at 
such office, he will be disbarred. 


Huston, C. J.: Information was filed against 
the respondent by Hon. George Ainslie, on behalf 
of the bar association of the third judicial dis- 
trict. under the provisions of title 4. p. 429, of the 
Revised Statutes of Idaho, charging him with 
violation of his oath as an attorney, and of his du- 
ties as such, and of being guilty of false represent- 
ation and fraudulent practices as an attorney, in- 
volving moral turpitude, in this:-‘*(1) That the 
said J. W. Badger. being then employed as an at- 
torney in and ubout certain matter relating to 
desert-land entries in the United States land office 
at Boise City, Idaho, did on or about the 16th day 
of February, A. D. 1893, at Boise City aforesaid, 
corruptly instigate, suborn, and pursuade one Al- 
dora Abbott to be and appear in the land oftice 
aforesaid, and subscribe and make oath to an affi- 
davit to be used in said land matters, and to 
falsely and fraudulently personate and represent 
herself to be one Cordelia M. Wing, who had 
prior thereto made a desert-land entry at said of- 
fice, allof which more fully appears by reference 
to the complaint of C.S. Kingsley, subscribed 
and sworn to before Jonas W. Brown, U. 8. com- 
missioner, on October 21, 1893, a copy of which 
said complaint is hereto attached, and marked 
‘Exhibit A,’ and made a part of this information.” 
The matter was referred to a committee com- 
posed of three members of the bar of this court, 
to take testimony and make report of findings. 
This duty has been performed by said committee, 
and the court has carefully and thoroughly ex- 
amined the report of the committee, and the evi- 
dence upon which said report is based and has 
duly considered the arguments of counsel upon 
the report and evidence. and will now give the 
result of its deliberations: 

There isno duty imposed upon a court more 
important than that of preserving, to the best of 
its power and ability, the professional integrity 
and purity of its bar. Courts are established for 
the administration of law and justice. The at- 
torneys who constitute its bar are an integral part 
of the court. Without them, the court would be 
a dead engine, so faras the accomplishment of 
the ends of its creation go. The duties and ob- 
ligations imposed upon the judges of courts are 
no more binding or obligatory than are those to 
which their position constrains the attorneys who 
constitute the bar of the court. The professional 
conduct of each and every member of the bar is a 
matter in which all are specially interested. No 
member has the right. nor should be permitted, 











to so conduct himself in his profession as to bring 
reproach upon the guild. There was a time when 
any scoff or jibe the poet or the romancer saw fit 
to cast upon the lawyer was received, without 


question, as deserved obloquy. But that rule has 
never obtained in this country. The history of 
the legal profession in this country is the history 
of the republic. America can proudly and fear- 
lessly challenge comparison of her lawyer sons 
with any that the world has ever produced. No 
grander models can be found for the student of 
the law than our own country presents. And it 
should be the earnest desire and endeavor of 
évery member of the profession that the standard 
of professional excellence be not lowered. That 
unworthy members will be found in the ranks is 
inevitable; ‘for where’s the palace whereinto 
foul things sometimes intrude not?’ While the 
standard of ability and integrity of the American 
bar is second to none, it is to be regretted that 
defections from the line of professional duty are 
becoming disturbingly frequent. Perhaps, under 
all the circumstances, this is less a matter of sur- 
prise than regret. Lawyers are only men, and 
subject to the same influences that act upon other 
men; and it would perhaps be unjust to expect 
that, in an age and a country, where the worship 
of the golden calf has become the accepted and 
almost universal creed. the legal profession alone 
should be excluded from the shrine. But the 
lawyer, if he is a lawyer, in the true acceptation of 
the term, will ever temper his devotion at that 
altar with the recognition of those eternal truths 
which he has drawn from tbe fountain head of 
jurisprudence. I cannot myself conceive how a 
man with ordinary honest instincts, who has been 
a carefuland thoughtful student of Coke, Black- 
stone, Kent, and Story, canever be induced to re- 
sort to unscrupulous and dishonest methods in 
the practice of his profession. It may be that it 
is to the lack of familiarity with the writers men- 
tioned that some of the looseness so painfully ap- 
parent in the practice of some members of the 
profession is attributable. Perhaps another rea- 
son for the lowering of the professional standard 
may be found in the monstrously heretical idea 
which many, both professional and profane, have 
of what constitutes true professional success. To 
be a lawyer is and should be understood and rec- 
ognized as being well versed in the law, and pos- 
sessed of ability to make ajust and proper appli- 
cation thereof to the facts in a given case. It is an 
erroneous and unreliable rule which gauges the 
ability of a lawyer by the number of cases he 
wins inthe courts of first instance. The true 
test should be, did he show that he was thoroughly 
conversant with the law of the case, and did he 
ably and honestly make a just and proper appli- 
cation of the law to the facts, and not the simple 
inquiry, “Did he get away witb the case?’ No 
matter what the means resorted to may have 
been, though to reach it he may have been obliged 
Oo 
: Distort the truth, accumulate the lie, 
And pile the pyramid of calumny.” 
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The attainment of the end sanctified the means, 
no matter how unprofessional, dishonest, or vile. 
AndI apprehend it to an overweening desire 
for temporary and ephemeral success, unre- 
strained by knowledge or recognition of those 
ethical principles which underlie all the writings 
and teaching of the fathers of the profession, that 
much of the moral decadence of the legal profes- 
sion is attributable. The lawyer who, to secure 
success, either for himself or his client, will vio- 
late, wilfully and knowingly. either the express 
or implied obligations of his professional oath, is 
on a par with the minister of the Gospel who, 
to gratify his avarice, would drag the pure vest 
ments of the altar through the turpid pools of 
mercenary traflic, or, to encompass an unholy am- 
bition, would “hang the tatters of a political piety 
upon the cross ofan insulted Savior.*’ The re- 
straints which both the common and civil laws 
lal upon the lawyers in matters of compensation 
for their services have been greatly relaxed, but 
the reasons which prompted this relaxation were 
beneficent, and the action should not be made to 
serve the purposes of oppression or cupidity. 
There is no reason why a lawyer should not ac- 
quire wealth, as well as another, if he does it hon- 
estly and legitimately; but as his temptations, in 
the way of opportunity, are greater than others, so 
are his obligations to keep strictly within the 
lines of probity and integrity. And that in so do- 
ing he is adopting the course best calculating to 
insure success, all experience verifies. Go through 
the ranks of the profession in this country or else- 
where, and it will be found to bea rule, with 
scarcely an exception, that the successful mem- 
bers of the profession are those who have prac- 
ticed upon lines of strictest integrity, and it is a 
matter of just pride to the profession that devia- 
tions from the line of duty are exceptional. The 
rule given by Burns to his young friend Aiken 
may well be adopted by every member of the 
profession as a check upon his zeal either for the 
acquisition of pecuniary results or the attainment 
of professional success : 
‘But where you feel your honor grip, 

Let that aye be your border; 

Its slightest touches, instant pause,— 

Debar all side pretenses; 

And resolutely keep its laws, 

Uncaring consequences.”’ 


Had the respondent in this case been governed 
by such arule, the painful duty imposed upon 
this court would have passed by us. 

Mr. Badger, stand up. As one member of this 
court, I can assure you [ entertain for you only 
feelings of the profoundest commiseration. I will 
not add to the painful humiliation of your posi- 
tion by commenting upon the circumstances of 
your case, further than to say that the court has 
carefully and critically examined the evidence 
upon which the findings of the committee are 
based, and we approve and adopt them. It is the 
order and judgment of the court that you deliver 
to the clerk of this court the certificate of admis- 





sion as a member of the bar of this court hereto- 
fore issued to you, and that your name be stricken 
from the roll of attorneys of this court. 


NotTe.—Courts will exercise jurisdiction to strike 
an attorney from the rolls or suspend him from prae- 
tice for professional misconduct when necessary to 
vindicate its honor, even though the undertaking be 
not strictly enforceable at law or the misconduct be 
not such as would subject the attorney to an indict- 
ment. Baker v. Commonwealth, 10 Bush (Ky.), 592; 
In re Blake, 30 L. J. (Q. B.) 82; United States vy. Por- 
ter,2 Cranch C. C. 60. To maintain a motion to strike 
from the rolls the charge must affect the oflicial char- 
acter of the attorney. People v. Allison, 68 Ill. 151; 
Ev parte Steinman & Hensell, 95 Pa. St. 220. Dis- 
creditable acts, if not connected with his duties, will 
not give the court jurisdiction. Dickens’ Case, 67 Pa. 
St. 169. Indulgence in vices not affecting his personal 
or professional integrity is not sufticient ground. 
Baker v. Commonwealth, 10 Bush (Ky.), 592. Nor is 
ignorance of the law a good cause. Bryants’ Case, 24 
N. H. 147. Disrespect to the court may amount to 
gross misbehavior in office, and in such case is good 
ground for disbarment. Appearing in court armed 
with deadly weapons. See Sharon v. Hill, 24 Fed. 
Rep. 726. Assaulting or threatening to assault a 
judge. Beene v. State, 22 Ark. 149; Ex parte Hey- 
fron, 7 Miss. 127; People v. Green (Colo.), 8 Pac. Rep. 
65; Bradley v. Fisher, 13 Wall. (U. S.) 328. But if the 
offense be committed out of court the offensive lan- 
guage or conduct complained of must have reference 
to the judge’s official acts. Bradley v. Fisher, 13 
Wall. (U. S.) 828; Jackson v. State, 21 Tex. 660. Any 
breach of the oath of fidelity to the court is good 
ground for disbarment as bringing a divoree suit 
without authority, and acting in fraudulent collusion 
With the husband to procure the divorce without the 
knowledge or consent of the wife is good ground for 
disbarment. Dillon vy. State,6 Tex. 55. So, for pro- 
curing a witness to keep out of the way on trial. Will- 
iams v. Hill, 1 Dowl. (N. S.) 669. So, perjury or 
subornation of perjury. State v. Holding, 1 McCord 
(S. Car.), 379. So for bribery of a witness. Walker 
v. State,4 W.Va. 749. Gross violence of the conti- 
dence-of the client is good ground for disbarment. 
Inre Martin,6 Beavy. 337; Strout v. Proctor, 71 Me. 
288. Thus an attorney is liable to be struck off the 
roll if he makes default in the payment of money di- 
rected to be paid upon summary application. Stevens 
v. Hill,10 M. & W. 28. But to render him liable 
to the summary jurisdiction of the court it is requisite 
that the money should be received by virtue of his 
professional employment or as a consequence of his 
professional character. Anon, 12 C. L. J. 204; Peo- 
ple v. Appleton, 105 Ill. 474. An attorney may be sus- 
pended or disbarred for “ny matter showing his un- 
fitness to practice in the courts whether it be a criminal 
offense or creates a civil liability or not. State v. 
Winton (Oreg.),5 Pac. Rep. 337; Ex parte Wall, 13 
Fed. Rep. 814; Inre Treadwell (Cal.),7 Pac. Rep. 
724. Thus, aiding to procure a divorce, without com- 
pliance with the requisites of the law, is ground for 
striking an attorney’s name off the roll. So, advising 
a breach of trust with design to benefit himself of as 
sistence rendered to his client in a scheme which he 
knew to be dishonest and fraudulent. Barnes v. 
Abby, L. R. 9 Ch. 251. An attorney conniving at the 
violation of the bankrupt law renders himself liable 
to suspension. If he deceives the court by bringing a 
collusive suit on a fictitious note to enable a creditor 





XUM 





Vo 


toe 
Ini 
unf 
of L 
692. 
the 
der 
ma 


his 
lee 
Kili 

te 
elit 
164 


inj 
Pe 
93 


cit 
in 
fr 





wewe wy 





XUM 


VoL. 38 : 


CENTRAL LAW JOURNAL. 


413 








to escape compulsory bankruptcy he may be disbarred. 
Inre Nathaby (Cal.), 14 Cent. L. J. 90. Taking an 
unfair advantage of the opposite party in the absence 
of his professional advisor. Jn re Oliver, 2 Ad. & E. 
692. Or appearing for both plaintiff and defendant in 
the same action (People v. Spencer, 61 Cal. 128), ren- 
ders an attorney liable to suspension. An attorney 
may be disbarred for aiding or abetting a lynching. 
Ex parte Wall, 107 U.S. 295. So, withholding from 
his client and his client’s administrator money col- 
lected by him. People v. Cole, 84 Ill. 327; Kepler v. 
Klingensmith, 50 Ind. 484; Jeffries v. Lowrie, 23 Fed. 
Rep. 786. So,fraud and deceit practices toward his 
client ora third party. Slemmer y. Wright, 54 Iowa, 
164; Jn re Temple (Minn.), 23 N. W. Rep. 463. Neither 
pardon for felony nor satisfactory settlement with the 
injured party affect the court’s power to disbar. 
Penobscot Bar v. Kimball, 64 Me. 140; Jn re Davies, 
93 Pa, St. 116. The practice in England and America 
is for the court to issue a rule upon the attorney re- 
citing specitically the charges against him and requir- 
ing him to show eause why he should not be stricken 
from the rolls. Weeks on Attorneys, Sec. 83. 








BOOK REVIEWS. 
AMERICAN STATE REPORTS, Vol. 34. 


Among the many interesting cases reported in this 
volume will be found Williamson vy. Yager (Ky.), with 
an extensive note on the subject of voluntary trusts 
arising from declaration of trustor; Vanstory v. 
Thornton (N.C)., with anote on judgment liens on 
homesteads; State v. Mason (Mo.), wherein is dis- 
cussed some interesting questions in the law of fraud 
ulent conveyances, and Orlando vy. Pragg (Fla.), on 
the liability of municipal corporations for the negli- 
vent or wrongful acts of its officers, agents or servants 
and for torts not sanctioned by its charter. The 
American State Reports are ably edited by A. C. Free- 
man, Esq., and published by Baneroft-Whitney Co., 
San Francisco. 


WOOD ON THE LAW OF RAILROADS. 


This is the second edition of a work which first 
made its appearance in 1885 and which through posi- 
tive merit has a place in the libraries of most of those 
whose practice deals with its subject. It is in three 
large volumes and treats of what are railroads, how 
created, capital stock, stockholders, preferred stock, 
transfer of shares, municipal subscriptions, corpo- 
rate meetings and directors, officers and agents, 
corporate powers, acquisition of right of way, rail- 
roads in streets and highways, eminent domain, loca- 
tion and construction, mechanic’s lien, railways as 
carriers of passengers, negligence, injuries by fire, 
tickets, expulsion of passengers, sleeping and parlor 
cars, liability to employees, fellow-servants, baggage, 
injuries resulting in death, injuries to live stock, car- 
riers of things, mortgages, bonds, etc., receivers, con- 
solidation, legislative control and forfeiture of char- 
ter. It will be seen from the above that the subject 
is exhaustively considered. The text is admirably 
prepared and the notes are full and exhaustive of the 
authorities. The mechanical preparation of the vol- 
umes is also to be'highly commended, the typograph- 
ical appearance and binding being especially note- 
worthy. Published by the Boston Book Company, 
Boston, Mass. 





THE AMERICAN CORPORATION LEGAL MANUAL. 

This is Vol.2 of a series beginning January Ist, 
1893. It contains a compilation of the essential features 
of the statutory law regulating the formation, man- 
agement and dissolution of general business corpora- 
tions in America, England, France, Germany, The 
Netherlands, Italy, Russia, and Spain. It is complete, 
all changes of statutes being noted to January Ist, 
1894. The matter is prepared expressly for this work 
by members of the bar in the different localities, and 
is for the use of attorneys, officers of corporations, 
investors and business men. It is edited by Charles 
L. Borgmeyer of the New Jersey bar and published 
by Honeyman & Company, Plainfield, New Jersey. 
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Hand-Book of Criminal Law. By Wm. L. Clark, Jr. 
St. Paul, Minn. West Publishing Co., 1894. 


A Treatise on the Law of Mortgages of Real Property. 
By Leonard A. Jones, Author also of Treatises on 
‘Railroad Securities,” ‘‘Chattel Mortgages,’’ 
*Liens,” ete., etc. In two Volumes, Vols. I and 
II. Fifth Edition. Boston: Houghton, Mifflin and 
Company. New York: 11 East Seventeenth 
Street. The Riverside Press, Cambridge, 1894. 


THE PATTEE SERIES. Illustrative Cases in Domestic 
Relations with an Analysis and Citations. By 
James Paige, LL.M., Professor of Law in the Col- 
lege of Law, University of Minnesota. 

Illustrative Cases in Realty. By W.S. Pattee, LL.D., 
Dean of College of Law, University of Minnesota, 

Illustrative Cases in Contracts. By W. S. Pattee, 
LL.D., Dean of College of Law, University of 
Minnesota. 

Illustrative Cases in Partnership with an Analysis 
and Citations. By James Paige, LL.M., Profes- 
sor of Law in the College of Law, University of 
Minnesota. 

Illustrative Cases in Personalty. By W. S. Pattee, 
LL.D., Dean of College of Law, University of 
Minnesota. Part II.—Sales. Philadelphia: T. 
& J. W. Johnson & Co., 1894. 








HUMORS OF THE LAW. 


Near the old court house in Poughkeepsie there 
stood years ago a tavern, kept by a Mr. Hatch. It was 
no uncommon thing to see “the court,” jury, counsel, 
sheriff, constables, prisoners and all, adjourned to Mr. 
Hatch’s bar for drinks. On one of these social occa- 
sions the prisoner, a horse thief, slipped away from 
his constables. When the judge resumed his seat the 
fact was made known to him. At first he said nothing 
but appeared to be in deep thought. Finally he arose, 
and with more than his usual gravity, delivered him- 
self as follows: 

“Gentlemen of the jury, I am told that the prisoner 
has informally taken leave of the court and gone the 
sheriff knows not whither. This gives the case before 
you a more perplexed phase, as the statutes distinctly 
provide that the prisoner shall at no time, during 
trial, sentence or punishment, absent himself from 
the officerg of the law. Therefore it only remains for 
me to say, that further prosecution in this case must 
be postponed until the return of the damned scound- 
rel who has thus informally trifled with the dignity of 
the court and the people of the State of New York.”— 
Green Bag. 
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1. ACCIDENT INSURANCE — Conditions.— Where the 
sanity of the person who killed insured was the issue 
inan action on an accident insurance policy condi- 
tioned to be void if death resulted from ‘‘intentional 
injuries inflicted by any person,” it was proper to re- 
fuse an instruction which intimated that the plea of 
insanity has led to abuse in the administration of jus- 
tice, and which advised the jury that it must be exam- 
ined with care.—MARCEAU V. TRAVELLERS’ INS. (CO. OF 
HARTFORD, Cal., 35 Pac. Rep. 856. 

2. ADULTERATION — Criminal Intent— Sale of Milk— 
What Constitutes.—A servant or agent who, in the 
course of his employment, sells milk not of the stand- 
ard quality, renders his master liable for a violation of 
St. 1886, ch. 318, § 2, since a criminal intent on the part 
of the master is not necessary under the statute.— 
COMMONWEALTH V. WARREN, Mass., 36 N. E. Rep. 308. 

3. APPEAL—Law of Case.—The correctness of a decis 
ion on appeal cannot be considered ona second ap- 
peal.—INDIANA NAT. BANK OF LA FAYETTE V. FIRST NaT. 
BANK OF CRAWFORDSVILLE, Ind., 36 N. E. Rep. 382. 

4, APPEARANCE — Jurisdiction. — Where a foreign 
court would not have jurisdiction of defendant, except 
for his appearance in the action, its jurisdiction is not 
divested by an order dismissing his statement of de- 
fense.— FERGUSON V. OLIVER, Mich.,58 N. W. Rep. 43. 

5. ASSIGNMENT—Money in Bank.—A and B, creditors 
of W, agreed that moneys collected by either from W 
should be for their joint account. Thereafter, on in- 
formation of B that W had money in a New York bank, 
A instituted suit therefor for their joint account, and 
the bank turned it over on the execution of an idemni- 
fying bond: Held, that though, 20 days before the 
agreement, W had directed the bank to remit the money 
to A, and had wired A that remittance had been 
ordered from New York, there had not been an as- 
signment of it to A, sothat he could claim the whole 
amount against B.—ADOUE V. BLUM, Tex., 25S. W. Rep. 
335. 

6. ASSIGNMENT FOR THE BENEFIT OE CREDITORS— 
References.—The statute regulating and permitting 





voluntary assignments by insolvent debtors for the 
benefit of creditors was not intended to and does not 
affect or qualify the right of such debtors to make 
preferences among their creditors.— SANDWICH 
MANUF’G Co. Vv. MAX, S. Dak.,53N. W. Rep. 14 

7. ATTORNEY — Disbarment—Ffelony—Pardon.—Rev. 
St. art. 226, authorizing disbarment of an attorney on 
proof of aconviction of a felony, does not allow it 
where there has been an unconditional pardon.—ScoTtT 
v. STATE, Tex., 25S. W. Rep. 337. 


8. ATTORNEY AND CLIENT — Dismissal of Action.— 
Though the plaintiff agrees to give his attorney, for 
his services, a partof the judgment he recovers, he 
may compromise and dismiss the suit without the at- 
torney’s consent. — MOSELY V. JAMISON, Miss., 14 
South. Rep. 529. 

9. BILL OF EXCEPTIONS—Incorporating Depositions. 
—An affidavit that on a certain page of a bill of excep- 
tions ‘‘a space was left for depositions, and such dep- 
ositions were placed inside of said billof exceptions 
at said point, but not otherwise fastened,” means that 
the original depositions were placed inside the paper 
on which the bill was written.—PENNSYLVANIA CO. Vv 
SEARS, Ind., 36 N. E. Rep. 353. 

10. BUILDING AND LOAN ASSOCIATIONS.—A contract 
by which the stock taken out by a borrower, and as- 
signed to the association, whenthe mortgage is ex- 
ecuted, is forfeited to the association on default, with- 
out allowance of credit on the mortgage for the pay- 
ments made on the stock, is unconscionable, and, 
though upheld by the laws ofthe association’s own 
State, will not be enforced in North Carolina.—Row- 
LAND V. OLD DOMINION BUILDING & LOAN ASS’N., N. 
Car., 18S. E. Rep. 965. 

11. CARRIERS—False Bill of Lading.—A bona fide pur- 
chaser of a false bill of lading from the person to whom 
it was issued by a railroad company’s agent may hold 
the company liable tothe extent of advances made on 
it, under Oode 1886, § 1179, which provides that any car- 
rier which issues a bill of lading, as if property had 
been received, shall be liable to any person injured 
thereby.—JASPER TRUST CO. V. KANSAS CITY, M. & B. 
R. Co., Ala., 14 South. Rep. 546. 

12. CARRIERS—Live Stock Shipment—Overloading.— 
In an action against a connecting carrier for injury to 
a live stock shipment, the testimony showed that 
plaintiff delivered the stock for through shipment to 
the shipping carrier, which furnished three large ears 
and one small car; that plaintiff paid the same for each 
car; that the employees of the shipping carrier loaded 
the cars; that the employees of the connecting carrier 
unloaded the stock, and reloaded it in cars of the same 
size as it was received in, as required by the carrier’s 
rules; and that the small car was overloaded: Held, 
that the carrier was bound to furnish adequate ac- 
commodation for the stock, and that the evidence did 
not warrant a charge on the theory that plaintiff had 
overloaded or improperly loaded the small car.—MIs- 
SOURI Pac. Ry. Co. Vv. KINGSBURY, Tex., 258. W. Rep. 
322. ; 

13. CARRIERS OF PASSENGERS—Negligence.—The fact 
that a passenger was sitting with his arm outside the 
window of the car does not, in law, preclude him from 
recovering for injuries inflicted on said arm while in 
that position, which would not have been inflicted had 
it been inside.—GuLF, C. & 8S. F. Ry. Vv. DANSHANK, 
Tex., 25S. W. Rep. 295. 

14. CHATTEL MORTGAGES.—Where a mortgagor of 
chattels is insolvent, and not a resident of the State, 
the mortgagee can sue one who has taken and con- 
verted them, with notice ofthe mortgage, for their 
value, not exceeding the mortgage debt, without join- 
ing the mortgagor as defendant.—WILLIAMS Vv. BEAS- 
LEY, Tex., 25S. W. Rep. 321. 

15. CHATTEL MORTGAGE—Fraudulent Conveyances.— 
Section 4389, Comp. Laws, which provides, in relation 
to personal property includedin achattel mortgage, 
that, ‘‘before the property is so taken, the ofticer must 
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pay or tender the amount ofthe mortgage debt and 
,interest,” has no application to a chattel mortgage 
fraudulent and void as tothe creditors of the mort- 
gagor. If such instrument is, in fact or law, fraudu- 
lent and void asto the creditors of the mortgagor, it 
is not in law, a chattel mortgage as tothem, which 
they are bound to pay off before an execution of such 
creditor can be levied upon the property included in 
such alleged chattel mortgage.—JEWETT V. SUNDBACK, 
8. Dak., 58 N. W. Rep. 20. 

16. COMMUNITY EstTaTE—Claim.—Where a receiver is 
ippointed of the community property of a surviving 
wife and her deceased husband, who died intestate, 
leaving no children and no separate property, a veri- 
fication of a claim against the community estate, made 
under Sayles’ Rey. Civ. St. art. 2018, which provides for 
the presentation of claims to administrators or exe- 
eutors, is insufticient.—BALLARD V. MCMILLAN, Tex., 
258. W. Rep. 327. 

17. CONFLICT OF LAWs—Chinese Marriages.—A mar- 
riage solemnized:in China according to the laws and 
customs thereof, but while the bridegroom is in 
America, is not valid in America.—IN RE LUM LIN 
YiInG, U. 8. D. C. (Oreg.), 59 Fed. Rep. 682. 

18. CONSTITUTIONAL LAW—Impounding of Animals.— 
The general assembly, after having conferred power 
upon the authorities of an incorporated town to ‘‘reg- 
ulate or prohibit the running at large in said town of 
any horses, mules, cattle, hogs, dogs or other animals 
or fowls, and prescribe penalties therefor,” may, by a 
subsequent amendatory statute, curtail these powers 
by enacting that ‘‘the authorities of said town shall 
not exercise the powers conferred by this section over 
or upon the property or live stock of such persons as 
do not reside within the corporate limits of said town.” 
—SMITH V. OATTS, Ga., 18S. E. Rep. 1007. 


19, CONSTITUTIONAL LAW—Street Railway Companies. 
—A street railway company, to which the council ofa 
municipal corporation has granted the right to occupy 
a part of the track of another company in accordance 
with section 3438 of the Revised Statutes, is authorized 
by section 3440, without the aid of the amendatory 
provisions of April 11, 1890, to appropriate the track 
according tothe grant, when thecompanies are unable 
to agree upon the conpensation to be paid therefor; 
and the appropriation proceeding may be prosecuted 
under chapter 8 of title 2 of part 3 of the Revised Stat- 
utes.—TOLEDO CONSOLIDATED ST. Ry. CO. v. TOLEDO 
ELECTRIC ST. Ry. Co., Ohio, 36 N. E. Rep. 312. 


20. CONTRACTS — Abandonment.—Though, as arule, 
the employer is only liable, to contractors who have 
abandoned their work, for the value of the work, not 
exceeding the contract price, less damages suffered by 
the breach, yet, where the finding as to damages is 
indefinite, the contractors should recover the value of 
the work done, less payments made on account.—CITY 
OF SHERMAN V. CONNER, Tex., 258. W. Rep. 321. 


21. CoNTRACTS—Pleading.—An answer which sets up 
an unexecuted verbal agreement without other facts, 
by which the debtor was to convey and the creditor to 
accept certain real estate in payment of a debt, sets up 
no defense to an action to recover on said indebtedness, 
and is demurrable.—CLEVELAND V. EVANS,S. Dak., 58 
N. W. Rep. 8. 

22. CONVERSION BY COTENANT.—Where one tenant in 
eommon claims the exclusive ownership, and applies 
the joint property to his own exclusive use, there is 
such a conversion as will enable his cotenant to bring 
trover against him.—ROSENAU V. SYRING, Oreg., 35 Pac. 
Rep. 844. 

23. CORPORATIONS—Foreign Corporation — Service of 
Process.—The failure of a foreign corporation to file a 
copy of its articles of incorporation and the certificate 
ofthe appointment of an agent authorized to accept 
service of process, as required by sections 3190 and 
3192, Comp. Laws, cannot be taken advantage of by 
such corporation, and service of summons upon a 
managing agent of such corporation within this State 








will be valid, notwithstanding the failure of such cor- 
poration to comply with the laws of the State.—FOSTER 
Vv. CHARLES BETCHER LUMBER Co., 8. Dak., 58 N. W. 
Rep. ¥. 

24. CORPORATION—Mortgage—Authority of President. 
—The president of a corporation was authorized, by 
resolution of its directors, to transfer notes or contracts 
of the company inorder to borrow money. Thereaf- 
ter, desiring to mortgage the goods of the company to 
secure a loan, he showed such resolution to the mort- 
gagee, with the words ‘‘mortgage” and “property” 
interlined, apparently in the same handwriting, so as 
to authorize the president to execute a mortgage, 
whereupon the loan and mortgage were made. The 
directors present at the adoption of the resolution de- 
nied that the power to mortgage was conferred on the 
president, and he had no such power apart from the 
resolution: Held, that the mortgage was given without 
authority.—DURAND ORGAN & PIANO CO. Vv. BOWMAN, 
Oreg., 35 Pac. Rep. 848. 

25. COUNTY Bonps—Innocent Purchasers — Notice.— 
When the laws or constitutional provisions relating to 
the issuance of county bonds point to the county rec- 
ords as evidence of facts required to authorize their 
issuance, such records, and not the recitals in the 
bonds, must be looked to by all persons proposing to 
deal in them. — QUAKER CITY NAT. BANK V. NOLAN 
County, U. 8. C. C. (Tex.), 59 Fed. Rep. 660. 

26. CRIMINAL EVIDENCE — Assault. — In an action for 
assault, where it was shown that defendant violently 
assaulted and injured plaintiff, evidence of defendant’s 
reputation for being peaceable was immaterial. — AN- 
THONY V. GRAND, Cal., 35 Pac. Rep. 859. 

27. CRIMINAL LAW—Assault—Justification.—One per- 
son cannot assault another in self-defense, since an 
assault is in itself unlawful, and since any act donein 
self-defense cannot be an assault.—PEOPLE V. LYNCH, 
Cal., 35 Pac. Rep. 860. 

28. CRIMINAL LAaw—Conduct of Trial—Limiting Argu- 
ment.—Defendant was tried for assault with intent to 
murder, and convicted of assault and battery. The 
witnesses were few, and there was little conflict as to 
the facts: Held, that the court did not abuse its dis- 
cretion in limiting the argument of defendant’s coun- 
sel to 25 minutes.—YELDELL V. STATE, Ala., 14 South. 
Rep. 570. 

29. CRIMINAL Law—Conviction—Ordinance.—A judg- 
ment of conv:ction under an ordinance cannot be en- 
forced if, pending an appeal therefrom, the ordinance 
is repealed.—SPEARS V. Mopoc Counry, Cal., 35 Pac. 
Rep. 869. 

30. CRIMINAL LAW—Cross-examination of Defendant. 
—One charged with murder cannot be cross-examined 
to show that he had left another State five years be- 


_ fore because he had committed rape there, and was 


afraid to remain.—HOLDER V. STATE, Ark., 25 8. W. 
Rep. 279. 

31. CRIMINAL LAW—Embezzlement—Non-transferable 
Orders.—Defendant, having received in payment of 
wages certain labor checks, in form orders on his em- 
ployer’s treasurer, expressly made ‘‘non-transferable,”* 
thereafter undertook to sell them to another, who at 
their maturity gave them to defendant to collect: 
Held, that as, by the terms of the checks, no property 
therein could pass to defendant’s vendee, money col- 
lected on them by defendant belonged to the latter, 
and he was not guilty of embezzlement because he 
failed to pay it over to his vendee.—ST. CLAIR V. STATE, 
Ala., 14 South. Rep. 544. 

32. CRIMINAL Law — Homicide— Self-defense.—In a 
murder case, where the killing by defendant was ad- 
mitted, an instruction that to make out a case of self- 
defense itis necessary for defendant to prove his in- 
nocence by a preponderance of the evidence, followed 
by an instruction that the State must make out its 
ease beyond a reasonable doubt, is not open tothe 
construction that defendant, in the first instance, is 
bound to prove his innocence.—STATE V. MCINTOSH, 
S. Car., 18S. E. Rep. 1033. 
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83. CRIMINAL Law—Justifiable Homicide.—The kill- 
ing of another because of a past attempt by him to de- 
bauch the slayer’s wife is not justifiable homicide. It 
is only where there is an absolnte necessity that a 
killing be perpetrated, to prevent adultery, that the 
case will stand upon the same footing of reason and 
justice with other cases of justifiable homicide, under 
section 4334 of the Code.—FARMER V. STATE, Ga., 188. 
E. Rep. 987. 

34. DECEIT — False Representations. — The mere 
recommendation, by a person interested in the con- 
struction of a railroad, that a proposition for con- 
struction be accepted, is not a representation on 
which an action for deceit can be maintained by a 
bank which cashes a draft for contractors, drawn by 
them on the construction company which made a con- 
tract with them.—KELLY V. GOULD, N.Y., 36 N. E. Rep. 
321. 

35. DEED — Ambiguities.— A woman to whom land 
had been devised for life, remainder to her children, 
made a gratuitous deed to a daughter, purporting to 
convey a fee-simple in ‘‘the one divided fourth” of 
the land, she at the time having only a life estate, 
though two years thereafter she acquired the fourth 
interest of a son, which she subsequently conveyed to 
his wife: Held, that the word ‘‘divided’”’ would not be 
rejected for the purpose of removing the uncertainty 
in the description, where the grantee claimed, not 
that it conveyed her one-fourth free from her mother’s 
life estate but the fourth in remainder which her 
mother subsequently acquired from her brother. — 
FORD V. UNITY CHURCH SOC. OF ST. JOSEPH, Mo., 25 
S. W. Rep. 394. 


36. DEED — Construction — Estate Conveyed. — A 
father delivered to his son a deed of alot, which was 
recorded and retained by the son,and in which the 
grantor reserved a life estate to himself and to his 
housekeeper, on condition of yearly payments during 
their lives. The deed further provided that “at the 
death of the’’ grantor “the title shall be, and is here- 
by declared to be, in the” grantee, subject to the limit- 
ations stated, and that it should be void on failure of 
the grantee to perform its conditions. The house- 
keéper died before the grantor, and the son performed 
all such conditions: Held, that the son took a vested 
remainder at the timethe deed was executed, and the 
son’s right was superior tothat of a mortgage after- 
wards executed by the father.—HITCHCOCK V. SIMP- 
KINS, Mich., 58N. W. Rep. 47. 


37. DEEDS—Description— Boundaries. — Where the 
description of land in a deed calls for a legal subdi- 
vision of & section of surveyed land, the quarter sec- 
tion corners being lost, and the section exceeding 640 
acres in area, the division lines of the fractions of the 
section are determined bya division pro rataof the 
lines of the section as they appear upon the ground.— 
ESHLEMAN V. MALTER, Cal., 35 Pac. Rep. 860. 


38. DEED — Married Woman.— Section 2706a of the 
Code, as qualified by the constitution and the statutes 
of this State with reference to the separate estates of 
married women, has no application to a sale by a 
married woman of land to which she herself has title, 
in whole or in part. This section applies only in cases 
of sales by the husband of land belonging to him, in 
which the wife has an interest because of the marriage 
relation; as, for instance, the right of dower in land 
to which the husband derived title by virtue of the 
marriage.—HAINES V. FORT, Ga., 18S. E. Rep., 994. 


39. DEED—Recitals as Evidence.—Recitals in a deed 
as to consideration paid are not evidence thereof as 
against one claiming title by purchase at execution 
sale, under a judgment against the grantor im the deed, 
for a debt which arose before the date of the deed.— 
WELLS V. WATSON, Ala., 14 South. Rep. 561. 

40. DEEDS—Recording.—Under Act 1885, ch. 147, pro- 
viding that no unregistered conveyance of land shall 
pass any property as against purchasers for value,a 
prior registered deed takes precedence of a junior reg- 





istered deed, though the latter was executed first.— 
ALLEN V. BOLEN, N. Car., 18S. E. Rep. 964. 

41. DEEDS — Reformation — Mistake. — Reformation 
will be granted where, by mistake, the deed to com- 
plainant described land not owned by the grantor, and 
defendant, knowing what land the grantor had in- 
tended to convey to plaintiff took a deed from the 
grantor of several parcels which, by mistake, included 
such land.—HOYT v. GOODING, Mich., 58 N. W. Rep. 
41. 

42. DEED BY HUSBAND TO WIFE.—Where a husband 
purchased land with his wife’s money, and took the 
title in his own name, a deed directly from him to her 
conveyed the equitable title only. — CRAWFORD Vv. 
WHITMORE, Mo., 258. W. Rep. 365. 

43. DEPOSITIONS —Commission.—The duty imposed 
by statute on the register of the Chancery Court of 
issuing a commission to take a deposition is ministe- 
rial, and may be lawfully performed by an assistant or 
deputy.—MERLETTE V. STATE, Ala., 14 South. Rep. 562. 

44. DEPOSITION—Witness within State.—A deposition 
within this State can only be taken when one of the 
causes or reasons exists, specified in section 16, ch. 73, 
Gen. St. 1878. If taken in accordance with the pro- 
visions of section 36 of the same chapter, as amended 
(Gen. Laws 1885, ch. 53), the certificate must be in the 
form laid in section 37; and then itis incumbent upon 
the party who wishes to use it to show to the court 
that a cause or reason existed for the taking, and that 
it still exists. —ATKINSON Vv. NASH, Minn., 58 N. W. Rep. 
39. 


45. DivoRcE—Custody of Children.—The jurisdiction 
of the Court of Common Pleas over the subject of the 
custody of minor children, in divorce cases, is a con- 
tinuing jurisdiction, and may, on proper application, 
be invoked to modify orders originally made in re- 
spect to the custody of children, whenever changed 
conditions require it.—ROGERS V. ROGERS, Ohio, 36 N. 
E. Rep. 310. 

46. EMINENT DOMAIN — Damages—Evidence.—A wit- 
ness qualified by experience at other places may give 
his opinion as to methods and facilities in such a busi- 
ness as the owner is doing on the premises through 
which the right of way is taken, but cannot state facts 
in regard to his own business.—StT. Louis, K.& N. W. 
R. Co. Vv. 8ST. LOUIS UNION STOCK YARD Co., Mo., 258. 
W. Rep. 399. 

47. EMPLOYER AND EMPLOYEE — Scope of Employ- 
ment.—The general employment of a ticket and freight 
agent at a railroad station does not include as a mat- 
ter of law the duty of carrying mail for the railroad 
company between the post office and the station.— 
PITTSBURGH, C. C. & ST. L. RY. CO. V. HENDERSON, Ind., 
36 N. E. Rep. 376. 

48. Equity — Cancellation of Mortgage — Fraud.— 
Where a woman, 70 years of age and illiterate, is in- 
duced by her son-in-law and the sureties upon his 
bond to execute a mortgage to the sureties to indem- 
nify them on a defalcation by the son-in-law, by hold- 
ing out to her the anticipated punishment of the latter 
without allowing her a chance to consult any disin- 
terested friend, the mortgage will be set aside.—BELL 
v. CAMPBELL, Mo., 25S. W. Rep. 359. 

49. EVIDENCE—Confidential Communications.—Rev. 
St. 1881, § 497, disqualifying physicians from testifying 
as tomatters toldthem by patients in the course of 
their business, does not forbid one in charge of an am- 
bulance sent by a stranger to take plaintiff home after 
his accident to testify as to what plaintiff then said to 
the physician as to the cause of the accident.—SPRINGER 
v. ByraM, Ind., 36 N. E. Rep. 361. 

50. FACTORS AND BROKERS—Lien.—A factor has a lien 
upon the goods of his principal in his possession to 
protect himself against unpaid drafts drawn and ac- 
cepted in the course of their agency.—STATE Vv. THOMP- 
sON, Mo., 258. W. Rep. 346. 

51. FEDERAL CourTS—Jurisdiction.—An action at law 
will lie in a Federal Court, upon a decree of divorce 
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rendered by a State court of equity, to recever all ali- 
mony accrued at the time of filing the complaint.— 
KNAPP Vv. KNAPP, U.S. D. C. (Alaska), 59 Fed. Rep. 641. 

62. FEDERAL COURTS—Nonsuit—Discretion of Court. 
—After the trial is actually begun, the plaintiff has no 
absolute right to take a nonsuit, and the same lies in 
the liberal discretion of the court, but will be denied 
when plaintiff gets all his «wn evidence in, andis not 
surprised by defendant’s evidence. — JOHNSON V. 
BAILEY, U.S. C. C. (Wis.), 59 Fed. Rep. 670. 

53. FEDERAL COURTS — State — Conflicting Jurisdic- 
tion.—The claim of mortgage bondholders of a corpo- 
ration to an equitable lien on the proceeds of in- 
surance policies on the corporate buildings, by virtue 
of a stipulation in the mortgage for insurance for their 
benefit, may be determined in a Federal Court, not- 
withstanding the pendency in the State Courts of suits 
wherein other bondholders seek the same relief.— 
CaicaGo TrusT & Sav. BANK v. BENTZ, U. 8S. C.C. 
(La.), 59 Fed. Rep. 645. 

54. FEDERAL OFFENSE—Non-mailable Matter—Decoy 
Letters.—A conviction cannot be had for mailing a 
letter giving information as to medicines for the pre- 
vention of conception, when the letter is in answer to 
a decoy letter of inquiry written by a government in- 
spector under an assumed name, inviting correspond- 
ence and inclosing postage stamps therefor.—UNITED 
STATES V. ADAMS, U. 8S. D. C. (Oreg.), 59 Fed. Rep. 674. 

55. FRAUDULENT CONVEYANCES.—A creditor without 
alien, being permitted by Code, § 3544, to sue in chan- 
cery to discover or subject to his claim any property 
fraudulently conveyed by his debtor, may call the 
transferee to account forthe proceeds of such prop- 
erty sold by him.—DICKINSON V. NATIONAL BANK OF 
REPUBLIC, Ala., 14 South. Rep. 550. 

56. FRAUDULENT CONVEYANCES.—Where a deed of 
trust is given to secure several creditors, and some of 
the debts secured are fictitious in whole or in part, the 
deed is void only as to the fictitious claims, unless the 
trustee or other secured creditors knew the character 
of such fictitious debts.—RIDER V. HunT, Tex., 258. 
W. Rep. 314. 


57. FRAUDULENT CONVEYANCES—Chattel Mortgages.— 
A mortgage upon a stock of goods, which recites that 
itisthe intention ofthe parties that the mortgagor 
shall, by additions, keep the stock upto its then value, 
is noton that account presumptively fiaudulent on its 
face.—AYERS, WEATHERWAX & REID CO. v. SUNDBACK, 
S. Dak., 58 N. W. Rep. 4. 

58. GARNISHMENT — Assignment of Judgment.—The 
assignment of a judgment to pay the assignee and cer- 
tain other creditors of the assignor, in consideration 
of their acceptance ofthe judgment in fullof their 
several claims, aggregating more than the judgment, 
vested title in tue assignee, as against a garnishing 
creditor of the assignor, since the acceptance by the 
assignee in trust for himself andthe other creditors 
named was a sufficient acceptance as to all.—SCHOOL- 
FIELD V. HIRSH, Miss., 14 South. Rep. 528. 

59. GARNISHMENT—Judgment.—Garnishment cannot 
be maintained in the city court on a judgment of the 
Circuit Court.—FIRST NAT. BANK OF GADSDEN V. DUNN, 
Ala., 14 South. Rep. 559. 

60. GUARANTY—Notice of Acceptance.—To charge a 
guarantor upon a letterof guaranty addressed toa 
particular person, or to persons generally, for a future 
credit to be given the party in whose favor, and at 
whose request, the letter was drawn, and to whom it 
was delivered by the guarantor, notice must be given, 
within a reasonable time, to the latter, that the person 
giving the eredit has accepted or acted upon the guar- 
anty, and has given credit on the faith of it. Such no- 
tice need not bein any particular form, and may be 
inferred from facts and circumstances.—-WINNEBAGO 
PAPER MILLS V. TRAVIS, Minn., 58 N. W. Rep. 36. 

61. HOMESTEAD — Rights of Widow.—A widow does 
not elect to retain the homestead for life, in lieu of her 
distributive share, by remaining therein a few days 





after her husband’s death, leaving some furniture in it, 
renting it for six months witha privilege of renewal 
in case she should not want it, and stating, with refer- 
ence to her husband’s will, which gave the homestead 
to her for life, that she intended to live in it, the widow 
being allowed, by Code, § 2007, to occupy it till itis 
disposed of according to law.—WHITED V. PEARSON, 
Iowa, 58 N. W. Rep. 30. 


62. INSURANCE—Conditions.—A condition that a fire 
insurance policy shall be void, if ary of the insured 
property is then insured, is reasonable.—WESTCHESTER 
FIRE Ins. Co. Vv. STORM, Tex., 258. W. Rep. 318. 

63. INSURANCE — Foreign Insurance Companies—Li- 
cense.—Though Code 1886, § 1207, makes the term ‘‘in- 
surance company,” as used in that article, include 
every company, corporation, association, or partner- 
ship organized forthat business, section 1205, declar- 
ing ‘‘an insurance company not incorporated by the 
laws of this State” and taking risks inthe State to be 
doing business therein subject to license, and section 
1206, making the agent personally liable on risks writ- 
ten in an unlicensed “foreign insurance company,” 
being construed as merely amended by section 1207, 
may be deemed separable in their provisions, and up- 
held so far as they apply to foreign corporations, 
though not as to individual citizens of other States.— 
NOBLE V. MITCHELL, Ala., 14 South. Rep. 581. 

64. INSURANCE — Insurable Interest — Copartners.— 
Whatever insurable interest one may have in his part- 
ner’s life ceases when the latter retires unindebted to 
the firm, and where each of two partners took out a 
policy on his life payable to the firm, and premiums of 
like amount on each were paid out of the firm’s assets, 
the continuing partner has no claim on his retired 
partner’s policy as against the latter’s estate.- CHEEVES 
v. ANDERS, Tex., 258. W. Rep. 324. 


65. INTOXICATING LIQUORS—‘‘Beer.”’—Under a statute 
which does not specifically name the liquors the sale 
of which as a beverage it prohibits, but considers and 
holds all liquors intoxicating which are spirituous, 
malt, vinous, or fermented, as well as all mixtures 
thereof which will produce intoxication, the malt or 
intoxicating quality of beer, when in question, should 
be shown by the evidence, the weight and sufficiency 
of which is for the court or jury, as the case may be.— 
STATE V. SIOUX FALLS BREWING Co., 8. Dak., 58N. W. 
Rep. 1. 

66. INTOXICATING LIQuORS—Illegal Disposition. —Un- 
der a statute prohibiting ‘‘the selling, giving or other- 
wise disposing of” intoxicating liquors without a li- 
cense, the words “or otherwise disposing of” refer to 
a disposition ofthe same class asa sale or gift.— 
ROBERSON V. STATE, Ala., 14 South. Rep. 554. 


67. INTOXICATING LIQUORS—lIllegal Sales.—As ruled 
in Mathews v. State (this term,) 18 8. E. Rep. 996, the 
authority to grant licenses to sell spirituous liquors in 
Putnam countyis vested exclusively in the commis- 
sioners of roads and revenues of that county. Delivery, 
whether made by the seller or his employee, if requi- 
site to complete a sale the contract for which, with 
payment of the purchase price, was made elsewhere, is 
contrary to law if the seller has no license authorizing 
him to sell in the county where the delivery takes 
place. In such case the sale is to be treated as made, 
not where the contract was entered into, and the pur- 
chase money paid, but where it was completed by de- 
livery.—DOSTER V. STATE, Ga., 18S. E. Rep. 997. 


68. INTOXICATING LIQuoRs—Indictment.—An indict- 
ment that charges “that at saidtime and place the 
said AB did sell and give to oneC D, as a beverage, 
certain intoxicating liquors, to-wit, one-half pint of 
whisky,” is not bad for duplicity. Itisa general rule 


that where a statute mentions several things disjunc- 
tively as constituting one and the same offense, all 
punishable alike, the whole may be charged conjunc- 
tively in a single count, as constituting a single offense. 
—STATE v. KERR, N. Dak., 58 N. W. Rep. 27. 

69. JUDGMENT OF PROBATE CouRT—Collateral Attack. 
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—The judgment of a Probate Court, allowing a claim 
against anestate, unappealed from and unreversed, 
cannot be attacked in a proceeding in another forum 
to obtain equitable relief thereon.—MUNDAY V. LEEPER, 
Mo., 258. W. Rep. 381. 

70. LANDLORD AND TENANT—Lease—Construction.—A 
lease permitted the lessee to erect a building on the 
land. The lease stipulated that the lessee should re- 
move the building on 30 days’ notice, and that it should 
continue till lessors sold the land, and that the lessee 
shouid have 30 days after the sale to remove the build- 
ing: Held,that asale of the land by the lessors ipso 
Sacto terminated the lease, and the lessee had 30 days 
in which to remove the building.—AYDLETT V. PENDLE- 
TON, N. Car., 188. E. Rep. 971. 

71. LANDLORD AND TENANT—Leases— Forfeiture.—A 
bill to enjoin actions for rent and ejectment for the 
leased premises, though alleging a ciaim of forfeiture 
by defendant through failure of complainant to pay 
rent, shows that there is no necessity for equitable re- 
lief against the forfeiture by alleging that rent was 
paid in accordance with the lease, and that, if there 
wus any default, it was waived by acceptance of rent 
thereafter.—ATTALLA MINING & MANUF’G CO. v. WIN- 
CHESTER, Ala., 14 South. Rep. 565. 

72. LANDLORD AND TENANT— Lease—Restricting Use 
of Premises.—The provision in a lease by a corporation 
organized for camp-meeting purposes of a lot in its 
grounds that the lease was subject to the regulations 
which might be adopted by the lessor forthe govern- 
ment of the grounds, is binding on the lessee and his 
assignee, the rules adopted being reasonable ones, 
though the lease was signed by the lessor only, with 
out regard to the term of the lease.—ROUND LAKE 
ASS'N V. KELLOGG, N. Y., 36 N. E. Rep. 326. 

73. LANDLORD AND TENANT—Lien for Rent.—Where 
property belonging toa tenant at the time of leasing is 
placed by him on the leased premises, and remains 
there till attached by the landlord for the rent, 
the landlord’s rights are superior to those of one 
to whom the tenant sold the property for a past-due 
debt, atatime when the tenant had his rent paid in 
advance for part of the term.—ScoTT Vv. RENFRO, Ala, 
14 South. Rep. 556. 


74. LIBEL AND SLANDER—Burden of Proof.—Code, § 
3749, declares that ‘‘in all civil cases the preponderance 
of testimony is considered sufficient to produce mental 
conviction.” This phraseology includes actions for 
libel in which a plea of justification presents the issue 
to betried, although such plea imputes to the plaint- 
iff the commission of a crime as charged inthe publi 
sation alleged to be libelous. In order to sustain the 
plea, it is requisite, that the jury shall have a mental 
conviction of itstruth, butthey need not be “convinced 
beyond a reasonable doubt,” as this phrase is commonly 
understood in criminal procedure.—ATLANTA JOURNAL 
Vv. MAYSON, Ga., 18S. E. Rep. 1010. 


75. LIENS—Personal Judgment.—In an action in the 
Circuit Court to foreclose a lien on the get ofa sire 
(Rev. St. 1694, §§ 2839, 2843), and to recover a personal 
judgment for the service, the fact that the court may 
not have jurisdiction to foreclose the lien does not 
prevent the recovery of a personal judgment.—LEVI Vv. 
HARE, Ind., 36N. E. Rep. 369. 

76. LIMITATION OF ACTIONS—Resulting Trusts.—The 
statute does not begin to run against an action to es- 
tablish a resulting trust in land until the cestui que 
trust, who has been in possession, is ousted.—SNIDER 
Vv. JOHNSON, Oreg., 35 Pac. Rep. 846. 

77. MANDAMUS TO COURT—Appeal — Mandamus will lie 
to compel the grant ofan appeal from a judgment re- 
straining petitioner, ‘‘until the further order of the 
court,” from prosecuting a certain action in another 
State for the possession of property, and requiring the 
dismissal of such action.—KELLY v. TONEY, Ky., 25S. 
W. Rep. 264. 

78. MARINE INSURANCE—Insurable Interest.—A ship’s 
general agent, even though acting under a pewer of 





attorney authorizing him to sell, manage, direct, char- 
ter, and freight, has presumptively no maritime or 
equitable lien, or other insurable interest inthe vessel, 
for advances made in the course of the agency.— 
CHINA MutT. Ins. Co. v. WARD, U. 8. C.C. of App., 59 
Fed. Rep. 712. 

79. MASTBR AND SERVANT—Contributory Negligence. 
—It is contributory negligence for a workman on a 
gravel train, who has been warned to ride in the 
caboose as the safer place, to sit on a fiat car with his 
legs hanging over, in a position to be easly jostled off, 
when he knows that other cars are about to be coupled 
to the train, and to pay so little attention that he fails 
to see the cars coming down a grade, or to hear a 
warning shout heard by others at a greater distance.— 
ST. Louis &S. F. Ry. Co. v. SCHUMACHER, U.S.S. C. 
148. C. Rep. 479. 

80. MASTER AND SERVANT — Negligence — Coupling 
Cars.—A brakeman coupling a flat car is entitled to 
assume that it is properly loaded, but is nevertheless 
bound to use proper diligence to discover any negli- 
gent loading which renders the coupling dangerous, 
and then to desist from the effort,or employ some 
method of avoiding the danger.—NORTHERN Pac. R. 
Co. Vv. EVERETT,U.S.S.C., 148. C. Rep. 474. 

81. MAINTENANCE—Deed of Land.—Where the vendor 
of land retains the title as security for the purchase 
money, the possession of the land and pernancy of 
rents and profits by him are presumptively subservi- 
ent to the equitable ownership of the vendee, and 
hence do not render conveyances by the vendee to 
third persons void for maintemance. — ASHURST yV. 
PECK, Ala., 14 South. Rep. 541. 

82. MECHANICS’ LIENS—Contract.—In Rev. St. 1889, § 
6729, providing that when the improvement consists of 
two or more buildings united, and situated upon the 
same lots, or “upon” separate buildings upon con- 
tiguous lots, and erected under one general contract, 
it should not be necessary to file a separate lien upon 
each building, the word ‘‘upon” should be construed 
‘*consists of.”—WALDEN V. ROBERTSON, Mo., 25S. W. 
Rep. 349. 

83. MORTGAGE—Sale—Subrogation.—When a sale un- 
der a power is void for irregularity, the purchaser is 
subrogated to the rights of the mortgagee, which are 
regarded as assigned to him; and one who buysin the 
land at a judicial sale under partition proceedings by 
the purchaser’s heirs, though the deed given him is 
without warranty, acquires all the rights of the heirs 
at the time of sale.—GIVINS V. CARROLL,. 8S. Car., 18 
S. E. Rep. 1030. 

84. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—In an action against a city for personal injuries 
caused by slipping and falling on ice ina depression in 
a sidewalk, evidence was inadmissible to show that 
there was snow and ice in the depression more or less 
continuously during the preceding part of the winter. 
—NEAL Vv. CITY OF BosTON, Mass., 36 N. E. Rep. 308. 

85. MUNICIPAL CORPORATIONS—Defective Street—Evi- 
dence.—In an action against a city and contractor for 
injuries caused by leaving a ditch, which was partly in 
an alley and partly on an adjacent lot, without protec- 
tion during the night, the controversy was whether 
Plaintiff fell into the part of it that was in the alley or 
the part that was onthe lot: Held, that plaintiff's wit- 
ness could testify that the next morning he then saw 
the marks where plaintiff had slipped into the ditch, 
and that it was in the alley, in the absence of evidence 
that any one but plaintiff had fallen into such ditch.— 
BRITTON V. CITY OF ST. LOUIS, Mo., 25 S. W. Rep. 366. 

&6. MUNICIPAL CORPORATIONS—Publie Improvements. 
—A tenant of premises situated in acity, ulthough he 
has no estate in the land, is the owner of its use for the 


’ 


term of his rent contract, and can recover damages for 


any injury ,to such use occasioned by the erection’ and 
maintenance of a public nuisance in the street adja- 
cent to or in the immediate neighborhood of the prem 

ises.—BENTLEY Vv. CITY OF ATLANTA, Ga., 18S. E. Rep. 
1013. 
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87. NATIONAL BANKS — Insolvency — Directors.—Di- 
rectors will not be held personally liable for losses ex- 
cept in cases of active or passive fraud or extreme 
negligence.—ROBINSON Vv. HALL, U.S.C. C. (N. Car.), 
59 Fed. Rep. 648. 

88. NATIONAL BANKS — Offenses of Officers — In- 
dictment. — Embezzlement, abstraction and willful 
misapplication of the moneys, funds, etc., of a national 
bank, as described in Rev. St. § 5209, constitute three 
separate crimes or offenses, which, under Jd. § 1024, 
may be joined in one indictment, but must be stated in 
separate counts.—UNITED STATES V. CADWALLADER, 
U.S. D. U. (Wis.), 59 Fed. Rep. 677. 

89. NEGOTIABLE INSfRUMENTS.—A note payable ab 
solutely ata designated bank, for a sum certain, ata 
definite time, is “paper governed by the commercial 
law,’”’ which, if negotiated before maturity, is, under 
Code 1886, § 2684, free from set off or recoupment, 
though it also waive exemptions, and provide for at- 
torney’s fees and retention of title to the property 
bought with it, as security for its payment.—FIRsT 
NAT. BANK OF MONTGOMERY V. SLAUGHTER, Ala., 14 
South. Rep. 545. 

90. NEGOTIABLE INSTRUMENTS.—A complaint alleging 
that plaintift is the owner and holder of the note in 
suit, and that the payee, for value and before matu- 
rity, assigned it by indorsement in blank, sufficiently 
shows plaintiff's title. —EAMES V. CROSIER, Cal.,35 Pac. 
Rep. 873. 

91. NEGOTIABLE NOTE — What Constitutes.—A nete 
containing a clause waiving “all defenses on the 
grounds of any extension of time of its payment that 
may be given by its holders” tothe makers, or either 
of them, is not negotiable. —MERCHANTS’ & MECHANICS’ 
SAV. BANK V. FRAZE, Ind., 36 N. E. Rep. 378. 


92. NUISANCE—Obstructing Public Street.—In an ac- 
tion by the people on the relation of an individual to 
abate an obstruction in a public street, where it ap- 
pears that the street was never dedicated or accepted, 
plaintiff cannot invoke an estoppel onthe ground that 
relator, an abutting property owner, acted on an agree- 
ment with defendant to open the street, since the ac- 
tion by the people is not to vindicate relator’s private 
rights.—PEOPLE V. DREHRER, Cal., 35 Pac. Rep. 867. 

93. PARTNERSHIP AGREEMENT—Rights of Partners.— 
A partnership agreement provided for “procuring, 
fencing, stocking, and operating a stock ranch;” that 
each partner should share equally all expenses inci- 
dent to the firm business, and in al) profits and losses; 
that questions as to firm stock for the ranch should re- 
quire consent of all the partners; and that, in stocking 
the ranch, no partner should, except by consent, put 
thereon exceeding a third the capacity thereof: Held, 
that a partner could put on the ranch his individual 
stock, to not exceed a third of its capacity, and though 
there was very little partnership stock, and the other 
partners had no individual stock, the expenses for pro 
tecting the ranch and stock were charges on the firm. 
—CARHART V. BROWN, Tex., 25 8. W. Rep. 331. 


94, PLEDGE—Conversion—Illegal Sale.—Where a bank 
wrongfully pledged stock deposited with it, the facts 
that the stock was issued in the name of the owner, 
that the power of attorney to transfer it was a detached 
paper, and not acknowledged before a notary public, 
as required by the rules of the stock exchange, do not 
charge the pledgees with notice of the defect in the 
pledgor’s title —SMITH v. SAVIN, N. Y., 36 N. E. Rep. 
338. 

95. PRINCIPAL AND SURETY—Set-off.—Where the prin- 
cipal has a valid claim against the creditor, the surety 
will be allowed in equity to show the principal’s in- 
solvency, and set-off such claim against the creditor. 
—SCHOLZE V. STEINER, Ala., 14 South, Rep. 552. 


96. QUIETING TITLE—Lost Deeds.—A bill to re estab- 
lish a lost deed, which fails to show how, when, or by 
whom the deed was lost, what it contained, what title 
or interest it conveyed, for what consideration, or by 
whom paid, but merely states that complainant caused 














the lot to be bought and paid for, that the legal title 
was conveyed; that the deed was not recorded, but af- 
ter delivery was lost or destroyed in some way un- 
kuown, and this without verification, is demurrable.— 
TORRENT-FIRE-ENGINE CO. NO. 5 V. CITY OF MOBILE, 
Ala., 14 South. Rep. 657. 

97. RAILROAD COMPANIES—Accidents—Degree of Care. 
— The degree of care which arailroad company is bound 
to exercise to avert an accident, at a crossing is such 
as an ordinarily prudent person would exercise under 
similar circumstances. — AUSTIN & N. W. Ry. Co. v. 
MCELMoURRAY, Tex., 258. W. Rep. 324. 

98. RAILROAD COMPANIES—Contributory Negligence. 
—In the absence of statutory regulations, common 
prudence will regulate the rate of speed in passing 
stations and crossings, and the degree of negligence 
will be determined by the facts in each case. Where 
parties, from motives of business or pleasure, cross a 
track, before going on it they are required to exercise 
caution, care, and prudence,—to look and listen for an 
approaching train. If they do this, itis not negligence 
to go on the track when no train is seen or heard ap- 
proaching. — SCHEXNAYDRE V. TEXAs & P. Ry. Co., 
La., 14 South. Rep. 513. 

99. RAILROAD COMPANY — Injuries.—A railroad com- 
pany that knowingly puts in charge of a train, sent out 
to repair the track after a storm, an engineer who had 
never before been over the road, is liable to its road 
master on the train for injuries caused by the engine- 
er’s running into a washout, where such sccident re- 
sulted from the engineer’s unfamiliarity with the road. 
— Missour!I Pac. Ry. Co. v. PATTON, Tex., 25 8. W. 
Rep. 339. 

100. RAILROAD COMPANIES—Fires — Negligence.—The 
owner of land is not bound to remove dry grass from 
his land adjoining a railroad right of way, in order to 
recover for fire caused by the negligence of the railroud 
company. — CHICAGO & E. R. Co. v. KERN, Ind., 36N. 
E. Rep. 381. 


101. RAILROAD COMPANY—Negligence.—In an action 
for personal injuries, it appeared that plaintiff was in- 
jured while walking on defendant’s track, where it ran 
along a street ina city, which wasin such condition 
that the public were required for convenience to com- 
monly use thetrack: Held, that a charge that, if there 
was sufficient room on the street for pedestrians, then 
plaintiff was atrespasser, and could not recover, was 
properly refused, as not taking into consideration the 
fact of convenience, or defendant’s implied consent to 
the use of the track by the public.—GALVESTON, H. & 
8. A. Ry. Co. v. LEwis, Tex., 258. W. Rep. 293. 


102. REAL-ESTATE AGENTS — Commissions. — A real- 
estate agent who offers his services to F to effect an 
exchange of F’s stock of goods for land is not entitled 
to compensation for bringing F and T together, where 
the negotiations fell through because T had no title to 
the land which he proposed to exchange.—FREEDMAN 
Vv. GORDON, Colo., 35 Pac. Rep. 879. ; 

103. RES JUDICATA.—In an action to enfore a forfeit- 
ure of land for breach of a condition inthe grant,a 
judgment for defendant onthe ground that no notice 
had been given him of the breach is no bar to a subse- 
quent action for the same breach after notice. — RosE 
v. HAWLhY, N. Y., 36 N. E. Rep. 335. 

104. SET-OFF — Assigned Claims. — To constitute a 
“set-off existing at the time of or before notice of the 
assignment” of the chose in action, within the meaning 
of Code Civ. Proc. § 368, the set off need not be actually 
due at the time of such notice. — ST. LOUIS NAT. BANK 
v. GAY, Cal., 35 Pac. Rep. 876. 

105. SLANDER—Charging Bribery.—A statement by a 
person that he is ‘‘satisfied” that another had hired 
witnesses to testify against him is slander, as charging 
bribery.—BOOKER V. STATE, Ala., 14 South. Rep. 561. 

106. TAXATION. —In the general tax act, approved 
December 26, 1890, the twenty-second clause of the sec- 
ond section is in these words: “Upon all packing 
houses doing a cold storage business in this State, 
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whether carried on by the owners thereof, or by their 
agents, five hundred dollars in each county where said 
business is carried on:” Held, thata packing house 
which uses cold storage for preserving its own com- 
modities alone, and does not receive and store for the 
public, or any part thereof, is not ‘‘doing a cold stor- 
age business,” within the meaning of this clause, and 
therefore is not subject to the imposed tax.—STEWART 
v. ATLANTA BEEF Co., Ga., 18S. E. Rep. 981. 


107. TAXATION—Constitutional Law.—Elliott’s Supp. 
§ 1086, amending Rev. St. 1881, § 4045, and entitled ‘An 
act to amend an act to authorize aid to the construc- 
tion of railroads,’’ does not violate Const. art. 4, § 19, 
providing that every act shall embrace but one sub- 
ject and matters connected therewith, which subject 
shall be expressed in the title, though it provides, also, 
for aid in the ‘“treconstruc‘ion” of railroads; ‘‘recon- 
struction” being but a form of construction.—BELL v. 
MAISH, Ind., 36 N. E. Rep. 358. 


108. TAXATION—License—Manufactures.—_Exemptions 
from taxation are strictly construed. A corporation 
claiming to own a secret, non-patented process by 
which, without the use of any chemical, itis enabled 
to make selections of green coffees which, through 
careful and cleanly roasting and a secret process of 
cooling, produce ‘‘brands” of unground roasted cof- 
fees, each one of which is claimed to have a recogniz 
able taste, is not a ‘‘manufacturer,” within the mean- 
ing of article 206 of the constitution, and is not exempt 
under that article from the payment of a license.—CITy 
OF NEW ORLEANS V. NEW ORLEANS COFFEE CoO., La., 
14 South. Rep. 502. 


109. TAXATION OF PRIVATE BANKS.—As Rey. St. 1879, 
§ 922, relating to private banks, provides that a state- 
ment shall be made before a notary setting forth the 
name in which the business is to be conducted, it will 
be presumed that the name under which the business 
is conducted was the one selected by the parties in in- 
terest, against which, upon a return by the president, 
tax assessments may properly be made.—STATE V. 
BANK OF NEOSHO, Mo.,258. W. Rep. 372. 


110. TELEGRAPH COMPANIES—Delay in Transmitting 
Message.—A telegraph company whose agent has ac- 
cepted a message for transmission without prepay- 
ment cannot escape liability for delay by evidence 
that its rule required prepayment, inthe absence ofa 
showing that the sender knew of such rule.—WESTERN 
UNION TEL. CO. V. CUNNINGHAM, Ala., 14 South. Rep. 
579. 


111. TELEGRAPH COMPANIES— Message—Rules of Com 
pany.—Where a message, intended for transmission 
over. he lines of a telegraph company, was written 
upon one of the regular blanks prepared and furnished 
by the company for the use of its customers, and upon 
the face of the blank, above the space left for the mes- 
sage, the following words were printed in plain type, 
“Send the following message, subject to the terms on 
back hereof, which are hereby agreed to,” and below 
this space, in still plainer type, were printedthe fol- 
lowing words and signs, ‘‘Read the notice and agree 
ment on back,” the writgr of the message and conse- 
quently the contemplated sendee were bound by any 
reasonable rule or regulation printed on the back of 
the blank.—STAMEY V. WESTERN UNION TEL. Co., Ga., 
18S. E. Rep. 1008. 


112. TRESPASSING ANIMALS— Texas Statute.—The 
Texas statute relieving stock owners from liability for 
trespasses upon unfenced or insufliciently fenced 
lands (Rev. St. arts. 2431, 2434) merely condones acci- 
dental trespasses, and does not operate in favor of one 
who intentionally causes his stock to graze upon lands 
of another.—LAZARUS V. PHELPS, U.S. S.C., 148. C. 
Rep. 477. 


113. TRIAL — Misconduct of Jurors.—A juror, when 
passing astore with the other jurors during a trial, 
left them, went into the store alone, called for paper 
and pen, and wrote anote: Held,that such miscon- 





duct, if not explained, was ground fora new trial.— 
CARTWRIGH#T V. STATE, Miss.,14 South. Rep. 526. 

114. TRIAL — Verdict — Special Findings.—Judgment 
for the price of an article ordered made cannot be 
rendered on aspecial verdict showing notice to de 
fendant that the article was ready for her, and her 
repudiation of the contract, but no tender of delivery 
by plaintiff at the proper place.—SHIPPS Vv. ATKINSON, 
Ind., 36 N. E. Rep. 375. 

115. TRIAL—Witness — Examination.—Leading ques 
tions cannot be asked by counsel of his own witness, 
introduced to impeach an opposing witness by show- 
ing that he had made other and contradictory state. 
ments to what he had testified.—RUCKE« v. STATE, 
Miss., 14 South. Rep. 534. 

116. TRIAL BY CouURT—Comparison of Handwriting.— 
Where, in atrial by court, the execution of an instru 
ment is in issue, the judge is not precluded from mak- 
ing a comparison of the handwritings because experts 
have testified.—MILLINGTON V. MILLINGTON, Tex., 25 
S. W. Rep. 320. 

117. VENDOR AND PURCHASER— Rescission of Sale.— 
Plaintiff, who had acquired the equitable title to cer- 
tain land, and who would be entitled to the legal title 
on payment ofthe price, contracted with defendant 
fora one-fourth interest by assuming one fourth of 
the price, and as a condition precedent agreed to ad- 
vance to plaintiff such money as she might need to 
meet the deferred payments if the cash realized from 
the sales of the land should be insufficient therefor: 
Held, that when defendant refused plaintiff the neces 
Sary money she could rescind the contract, and it was 
no defense that she had not deposited ina certain 
place the proceeds of the land sold, as agreed.—TINs- 
LEY V. FOSTER, Tex., 258. W. Rep. 298. 

118. WATERS.—The navigation of the stream is not 
the only public use to which these public waters may 
be applied. The right to draw from them a supply of 
water for the ordinary use of cities in their vicinity is 
such a public use, and this right is not affected by the 
fact that consumers are charged for water used, asa 
means of paying the cost of maintaining the plant.— 
MiNNEAPOLIS MILL CO. V. BOARD WATER COM’RS OF 
CITY OF ST. PAUL, Minn.,58 N. W. Rep. 33. 

119. WILLS—Contest.—A person whotakes more un- 
der a willthan he would as heir is not a ‘‘person in- 
terested,” within Code, § 1822, authorizing such persons 
to contest a will probated without notice.— BILES Vv. 
DEAN, Miss., 14 South. Rep. 536. 

120. WILL—Devise of Land.—A will devised a life es- 
tate in a part of his land to testator’s wife, with re- 
mainder to thetwo children of a deceased son, pro 
vided that, if said children should die “leaving no law- 
ful heir (either or each of them) of their body,” the 
remainder should goto the children of another son 
and of a daughter. The children of the second son 
and daughter were provided in succeeding paragraphs 
of the will: Held, that the remainder should go to the 
children of the second son and daughter only on con- 
dition that both the children of the first son should 
die without issue.—DUNNING V. BURDEN, N. Car., 185. 
EK. Rep. 969. 

121. WITNESS—Transactions with Deceased Persons. 
—An administrator defending aclaim against the es- 
tate, who examines the claimant, as permitted by 
Burns’ Rev. St. §§ 509, 510, only waives the claimant’s 
own incompetency to testify in her own behalf, and 
not her husband’s, under Rev. St. 1881, § 501, disquali- 
fying as witness, the spouseofa party so disqualified. 
—GILBERT V. SWAIN’S ESTATE, Ind., 36 N. E. Rep. 374. 





XUM 





Ga 
Di 
Mi 


r 








XUM 


CENTRAL LAW JOURNAL. 








Central Law Journal. 


A LEGAL WEEKLY NEWSPAPER. 
Published by 
Central Law Journal Company, 
919 OLIVE ST., ST. LOUIS, MO 
io whom all communication should be addressed. 
Subscription price, FIVE DOLLARS per annum, in 
advance. Single numbers, 1WENTY-FIVE CENTS. 


Copyright 1894, by CENTRAL LAW JOURNAL COMPANY. 
fntered at the post-office, St. Louis, Mo., as second- 
class matter. 








CONTENTS. 
" MDITORIALS. 
Validity of Act Allowing Destruction of Private 
Property as a Nuisance, ° . ‘ o 


NOTES OF RECENT DECISIONS. 


Real Estate Broker — Commission—Introducing 


Purchaser, , 401 
Landlord and Tenant— Ev iction of Te nant—Rent- 

ing to Disreputable Persons, ° » 402 
Garnishment—City Officers—Municipal Police, - 404 
Divorce—What Constitutes Desertion, ° 404 


Municipal Corporation—Electric Light Franc hise, 405 
LEADING ARTICLE. 
Covenants of Warranty. By George Urquhart, . 406 
LEADING CASE. , 
Attorney—Disbarment. In re Badger, Supreme 
Court of Idaho, February 6, 1894 (with note), 411 
BOOK REVIEWS. 


American State Reports, Vol. 34, ‘ . - 413 
Wood on the Law of Railroads, 2 - 418 
The American Corporation Legal Manual, . 418 
BOOKS RECEIVED, . ‘ ° . - 413 
HUMORS OF THE Law, ’ ° - 413 
WEEKLY DIGEST OF CURRENT OPINIONS, ° ° 414 





Cheap Law Books. 


U. S. Supreme Ct. Reports, Lawyer’s Edition, 150 

vols. & Digest complete in 39 books, good 8. H. $140 00 
American Railway Reports, 21 vols., scarce...... 63 00 
Lawson’s Rights, Rem. & Prac.,8 vols., com- 

Plete, FOO AS NMEW.....e cee scccececceccees e--- 8000 
Robinson’s Practice, 7 vols., good. 35 00 


U.S. Sup. Court Reports, 151 vols. in 110, ‘fine. . 160 00 
U.S. Digest, 1756 to 1893, inclusive, 40 ‘Vols. ‘ 

BOO B. H..00r cocccccccccevcccseescces covececcees 80 00 
Am. and Eng. R. R. Cases, 54 vols., and 2 Digests, 

BO Giran00500000see+s. : -: epedecqneeteuseceouan - 160 00 
Wait’s Law & Practice, 6 vols., good as new.... 15 00 
Wait’s Actions & Defences, 9. vols., er 

| Se ee ee eee 25 00 
=: C. 8. ON IRRIGATION, 1894, new, Ex 

pheckvdesnensoonee oeeensheee oc redces.conceevecene 7 00 
5,000 VOLUMES IN STOCK. 


Ww. H. LOWDERMILK & CO., 
Law Book Sellers and Publishers, 
Washington, D. €. 
Boston, 10 Ashburton Place. 
BOSTON UNIVERSITY 
Law School. 


Fall term opens Wednesday, Oct. 3. For circulars 
address EDMUND H. BENNETT, Dean. 


GET YOUR LAW JOURNALS BOUND. 


Subscribers to the CENTRAL LAW JOURNAL, by 
sending their volumes to us can have them bound: 
Half Sheep, cloth sides, leather back and corners, 
half year in a volume, OY VOLUME ....ceeseeees 





Full Law Sheep, half year In a volume, per vol... 1 26 
Subscriber to pay transportation both ways. 
The expense of sending unbound numbers by mail 


pe 
is FOUR CENTS PER UND or about FIFTEEN 
CENTS for a volume, consisting of a half year, and for 
returning same when bound, thirty cents, or double 
these figures for a volume consisting of a whole year 
Central Law Journal Company, 
ST. LOUIS, MO. 





National Reporters and Other Roports, in Fine 
Second-hand Order, at Auction Prices. For sale 
by Williamson Law Book Co., Rochester, N. Y. 
Atlantic Reporter, 26 VOIS........0.sceceesseee - $55 00 
Atlantic Reporter, lst 17 vols 
Atlantic Reporter, Ist 14 VOIS..........cecceeseeees 
Atlantic Reporter, vols. 2, 4, 7,8, 9,10, 11, 12, 13, 

any vol..... eecccccccccene 
Federal Reporter, 56 vols. “and 3 Digests. cocccece 
Federal Reporter, vols. 1,5, 6, 7,9, 10, 11,12, 13,14, 
15, 16, 21, 22, 26, 29, 30, 31, 32, ANY VOl.-.ccceeeee 
Northeastern Reporter, OS i RE OE 
sat Ist 21 VOIS....c.scccocccce 







ts 
& 


i" 


Shaw 
S SSSSFSF SF SSSSSSSSS SSSSS SSSES SEES SEs 





5 ne 1Bt 17 VOIB...ccccccscccese 

« o vols. 3, 4,5, 12, 14, 15, 16, 
BUY VOl..cccc ccoccccccese coc cccccccccccccccceces 1 
Northwestern Reporter, 6 vols. eccccccccccceccccos I 
18t 47 VOIS....ccceeeeseeee 85 
- ” Ist 42 VOIS...cc..sccccccee 7 
* see VOIS. 25 tO 40......00000-. 24 

” 98 vols. 24, 25, 26, 27, 28, 29, 
30, al, 32, any VOl.sescsnseseseserecesecerseeseess 1 
Digest vol + 
iti 2 
Pacific eggs, Se ecccccces 76 
Ist 19 Vols......... 34 


vols. 8,9, 10, 11, 12, 13, 14, ‘15, 16, 
17, any Vol....... coocee 
Southwestern Reporter, 20 Vol8........ ccc ceeeeee 
18St 6 VOIS....ccseccesecess 
Southeastern Reporter, — cccccccccccccccoccs 
vols.. 
Southern Reporter, 12 vols.......- 
Ist 9 vols..... 
Supreme Court Reporter, 13 vols.. 
N. Y. Supplement, 24 vols......... 
)  # Supplement, vols, 1 to 9, 1s, is, ‘ys, ; 20, “21; 2, 
23, AMY VO)....00 06 ecccccccecccccccccece 
American Digest, 1887 to 1893, 7 vois. ccccccccccccce 
1887, 1888, "1889, 1890, 1891, any 


&1 Digest, 


See eee e ee eeeeeeeeeeeees 












YORF veocce cee 
Lawyers’ Reports “Annotated, “20 ‘Yo 
Central Reporter, 11 ik cucossncs 
Western Reporter, 14 vols ......... 
New England Reporter, 5 vols...... 
West Coast Reporter, 9 vols....... 
General Digest, 7 arias eon enededhe coccccce 
Lawyers’ Reports Annotated, vols. a 2, 3, 4,5, 
ADY VOl.cccccccccccccccccccces 
Address: 
WILLIAMSON LAW BOOK CO., Rochester, N. Y. 


INDEX-DIGEST 


oes OF. 20 


Central Law Journal 


BEING TO COMPLETE SET, VOLS. 
1T030. JANUARY 1, 1874, TO 
JULY 1, 1890. PRICE $6. SENT 
PREPAID ON RECEIPT OF 
AMOUNT. ..... 


Central Law Journal Company. 


ST. LOUIS. MO. 


ie REPORTER AND PERI- 
ODICAL EXCHANGE. 


Will sell for Cash, or exchange for Law Periodicals 
and —apovenens any law text book in the market; and 
will sell sets and odd volumes of any law periodicals 
published in America. vee a solicited. Ad- 
dress - VROOMAN, 

Room 12, Lakeside Building, 8S. w. 

Cor. Clark and Adams Streets, 


Notice to Central Law Journal Readers. 


A full reportof any decision referred to inthe WEEKLY 
DIGEST of the CENTRAL LAW JOURNAL, cen the 8t. 
Louis and Kansas City Courts of Ap will -be fur 
uished on instant notice, for 25 cents, = case is ya 
a State Court, or for 650 cents, if from a United States 
Uourt. In ordering by mail or telegraph, be 1 to 
give the title of the case,as well as the volume and 
page of the Vege from which ith is cited. 

ST PUBLISHING OO., 8T. PauL, MINK. 





seeeeeeeeee 


~ REwasche Fo SBESEBEOE 


Seow eee eeereseseeees 








CHICAGO, ILL. 








‘ CENTRAL LAW JOURNAL. 








LEGAL DIRECTORY. 


COLORADO. 
DENVER.....00-seceescccecssseeeeesseses NORRIS & HOWARD 
ILLINOIS. 

CHICAGO (100 Washington St.).......CHARLES T. MASON 
PEORIA (Law &Col.)..CRATTY BROS., FULLER & GALLUP 
INDIANA. 

ID 60.0086 5006609% reenonccese «+e.-JACKSON & STARR 









TOPEKA .... 
WICHITA.... 





eeeeeeesCALL & INGALLS 
-JACOB M. BALDERSTON 


Li SIAN: 
NEW ORLEANS (5 Carondelet St.). GUSTAVE A. BREAUX 


MASSACHUSETTS. 
BOSTON (33 SChOO] St.).......-seeeeeee -J. W. PICKERING 
BOsTON (68 Cornhill ba shine, ‘Harvine & LYNDE 
8 


HOLDEN (Law & Col. -..-CICERO C. © HRISTISON 


KANSAS CITY (849 N. Y. L. bidg.)..........- . PORTER 

SEDALIA.........006 weecceseseseeseJ. H. BOWRON 

STEELVILLE (Law & Abstracts). soccccsese -.W. H. CLARK 

SPRINGFIELD (Law and Coll.) ........... JOE P. WILSON 

8T. LOUIS (1407 ae Trust bidg.)......JA8. L. HOPKINS 
at MEXICO. 

ALBUQUERQUE ....cccccccccccee --secceee R. W. D. BRYAN 


SANTA FE aes *“CATRON, THORNTON & CLANCY 
JHIO. 


( 
CLEVELAND (236 Sup’ r) EVERETT, - "oe & WEED 
SOUTH CAROLIN 
CHARLESTON (Att’ys & Geledalices peeeail SMYTHE & LEE 
CHARLESTON (47 Broad St.)....... MORDECAI & GADSDEN 





GREENVILLE..........++.- ecocceed. B. SLOAN 
AUSTIN (1 & 2 Litten bldg, ee ..Z. T. FULMORE 
TAH TERRITORY. 

SALT LAKE CITY........ccccccccccces RICHARD B. SHEPARD 





Albany Law School. 


ESTABLISHED 1s51. Course one yéar, preceded or 
supplemented by a year of approved legal study 
elsewhere. For further information address, 
ALBANY LAW are 
ALBANY, N. 
Graduates will please forward their addresses. 








SCHOOL OF LAW. ity. 
Two years’ course leading to the degree of Bach- 
elor of Laws. Graduate course of one year — 
to the Master’s Degree. Full Resident Faculty an 
large corps of non-resident lecturers, All Univer- 
sity courses open without extra tuition to prop- 
erly qualified law students. For announcement 
containing full particulars, address 
THE SCHOOL OF LAW, Ithaca, N. Y. 
UMMER TERM. Special summer term of eight 
weeks. Instruction by entire resident Faculty. 
For circulars, address as above. 


Yale Law School. 


NEW HAVEN, CONN. 


Twenty-five instructors ; degrees of LL. B., B. C.L., 
M. L. and D. C. L. conferred. Regular course, 
two years. Post graduate courses, one and two 
years. 





For information, address 
Prof. FRANCIS WAYLAND, DEAN, 


University of Michigan. 


LAW DEPARTMENT. 





The next session opens October ist. For cat- 
alogue giving full i information, otis ss 


J. C. KNOWLTON, 
ANN ARBOR, MICHIGAN. 


St. Louis Law School. — 


LAW DEPARTMENT OF WASHINGTON UNIVER. 
SITY, 5t. Louis, Mo. Annual session, October to 
June. Course completed in two or three years at 
option of student. Admits the bar. For cata- 
logues, etc., address the Dea 
wl LLIAM G. HAMMOND, 
1417 LUCAS PLACE. 





IF YOU NEED THE U. 8S, REPORTS 





DO NOT BUY BEFORE WRITING FOR OUR 


Art Pamphlet about Myer’s Federal Decisions. 





ALL FEDERAL CASES IN THE BEST ARRANGEMENT FOR PRACTICAL USE 
SAVES YOU LOTS OF MONEY. 
Five MYER ON VESTED RIGHTS, . ° > ‘ ‘ n 2 $6.00 
Good WEBB ON RECORD OF TITLE. Late Edition = = - ‘ 6.00 
MURFREE ON SHERIFFS ih Edition, nemraed . ‘ 6.00 
Books. | MILLS ON EMINENT DOMA . > : 4 ‘ 5.00 
| REX’ NOTARIES MANUALS a “ ; és . 2.50 
NEW MISSOURI BOOKS. 

MeQUILLIN’S MO. PLEADING AND PRACTICE, 2 Vols., ‘ ‘ ; ‘ $15.00 

PATTISON’S MO. FORM BOOK, Complete, Reduced to . ‘i ‘ é : 6.00 


PATTISON’S MO. PLEADING FORMS, ° . 5.00 


McQUILLIN’S DIGEST (Continuation of Stark) . ~ : 7.50 
PATTISON’S NEW DIGEST (Continuation of McQuillin), ‘in press, ° ° ° 
OUR PRICES INCLUDE DELIVERY. 


GILBERT BOOK COMPANY, SI. LOUIS. 





XUM 





< |i 


